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1. The several statutes of this State, passed in 1818, 1820 and 
1822, touching the jurisdiction of the Orphans’ court, in re- 
lation to a sale of the estates of deceased persons, are all in 
force, and must be construed together,—there is no want of 
harmony between them. 


2. And if there were, the law never favors the repeal of a sta- 
tute, by implication, unless the repugnance be apparent, or 
in their operation they be irreconcilable. 


3. The Orphans’ court derives its entire jurisdiction, in refer- 
ence to an order of sale of the real estate of deceased persons, 
from the legislation of the State; and if no warrant can 
there be found for the acts of the court, those acts must be 
taken to be coram non judice. 


4. Proceedings in the Orphans’ court, in order toa sale of the 
realty, are in rem, against the estate of an intestate, and not 
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in personam; and therefore plenary jurisdiction is vested in 
the court, over the thing, though the party in interest be not 
notified of the pendency of the proceeding:—the Orphans’ 
court acquires a potential jurisdiction over an estate, by the 
death of an ancestor, and such jurisdiction is in actual exer- 
cise, when the court assumes to act upon the report of com- 
missioners, who disclose the fact, that a division of the es- 
tate can not be equitably made without injury to the heirs. 


5. The judgment of a court having jurisdiction of the parties, 
and the subject matter, is conclusive upon parties and privies 
—notwithstanding the record may abound with irregulari- 
ties, which would author.se the reversal of the judgment by 
a revising court : and if the pioceeding be in rem, jurisdiction 
may well attach quoad the thing—though the person of the 
defendant be not reached by process. 


6. And an order cr decree of the Orphans’ court, in a case with- 
in its jurisdiction, like judgments or decrees in the ordinary 
course of judicial proceedings, would not be void, or be colla- 
terally impeachable ;—though the proceedings may discover 
errors, for which an appellate court, if directly appealed to, 
should reverse. 


7. Incase of an order for a sale of property, which sale has ta- 
ken place,—if a judgment be reversed for error, in the record, 
the defendant can only obtain restitution of the money, while 
the purchaser shall hold the property. 


8. And so, where an administrator omits to give a bond, on a 
sale of real estate, according to law—the omission does not 
avoid the sale. 


9. Where particular forms are pointed out for the execution of a 
power, however immaterial they may appear in themselves, 
these forms are corsidered as conditions, the observance of 
which can not be dispensed with, and it is neceesary that an 
administrator should do every thing required by the order of 
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the court to be done previous lo the sale, or the sale passes no 


title. 


10, But the purchaser can not be prejudiced by the omission of 
an adminisirator, to perform an act incumbent upon him, after 
the sale.—The interest acquired by the purchase, can not be 
lost, by a failure, on the part of the administrator to make a 
return to the Orphons’ court, of the proceedings under the or- 
der authorising the sale. 


Error to the Circuit court of Montgomery county; 

Trespass to try title. At the March term of the 
Cireuit court of said county, eighteen hundred and 
thirty-four, David C ampbell, Eliza ( ‘ampbell, Emily 
Fountain, children of Archibald C ampbeil, deceased, 
Robert Fountain, (husband of said Emily,) also Archi- 
bald Campbell, Maria Campbell and Mary Campbell, 
likewise children and heirs of Archibald Campbell, 
who had — this lile, intestate, declared against 
Sol. Smith, Bushrod W. Bell, and Justus Wyman, in 
custody, &c.—For that, the said plaintiffs, on a certain 
day, theretofore, were seized in their own demesne, 
as of fee, of a certain messuage or close, situate, lying 








and being in the town of Montgomery, in the county 
and State, &c., known and described in the plan of the 
said town, as lot number three, on the South side of 
W ashington street, Measuring in front, fifty feet, and 
running back one hundred and sixty feet—the same 
forming an oblong square. And, being so seized, as 
aforesaid, the said defendants, afterwards, to wit, on 
the day and year aforesaid, at Montgomery, aforesaid, 
with force and arms, broke and entered the said close, 
and did then and there eject, expel and disseize the 
said plaintiffs, of the messuage or close aforesaid, and 
did keep and maintain possession thereof, enjoying 
the rents and profits of the same from thence hither- 
to—to the great wrong and injury of the plaintiffs, 
and against the peace and dignity, &c. 
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And for that, also, the said plaintiffs, on the day and 
year last aforesaid, were seized and possessed of a 
certain other messuage or close, together with one 
Susan Campbell, by descent from Archibald Camp- 
bell, who died before that time, intestate; which said 
messuage or close was known and desstned as lot 
number three, on the South side of Washington street, 
of the town of Montgomery, situate in the county and 
State aforesaid. And being so seized, as aforesaid, on 
the day and year aforesaid, at the county aforesaid, 
with force and arms, one John Harper did break and 
- enter upon the said messuage, and close, and did then 
and there eject, expel and disseize the said plaintiffs 
and the said Susan. Which said messuage and close, 
through the said Harper, did, afterwards, come to the 
said defendants, who had maintained their possession 
thereof, against the said plaintiffs, and enjoyed the 
rents and profits of the same 

And the plaintiffs averred, that after the expulsion 
and ejectment aforesaid, the said Susan Campbell 
died intestate. By means whereof, an action had ac- 
crued to the said plaintiffs, to have and demand of the 
said defendants, the premises aforesaid, so detained 
by the said defendants, to their great wrong and in- 
jury, against the peace and dignity, &c., and to the 
damage of the plaintif ts, &e. 

To this declaration the defendants plead non culpa- 
bilis and liberum tenementum, upon which issues were 
taken. 

And at the March term of the same court, eighteen 
hundred and thirty-five, came a jury of good and 
lawful men, who being duly sworn, well and truly to 
try the issue joined, on their oaths, said, the Vv found 
that lot number three, on the South “ eof Washi ing- 
ton-street, in the town of Montgomery, the } remises 
described in the declaration of the si untifls, was the 
property of the plaintiffs, and that the oe Se 
were guilty of the trespass. It was, therefore consi- 
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dered by the court, that the plaintif fils have a writ to 
obtain possession of the said premises, and that they 
recover of the defendants their damages, as dforesaid 
assessed, together with their costs, in ‘that behalf ex- 
pended. = 

From this judgment there was a writ of error to 
this court. 

The bill of exceptions stated, that on the trial of the 
case, the plaintiffs introduced the patent of the United 
States, made to John Falconer, assignee of Andrew 
Dexter, and a deed from said Falconer for the premi- 
ses described in the plaintiffs’ declaration to Archi- 
bald Campbell, deceased, and proof s that the plaintiffs 
were the heirs of said Archibald Campbell. The de- 
fendants then introduced the records of the County 
and Orphans’ courts of Montgomery county, shewing 
by said records, that on the thirtieth day of January, 
eighteen hundred ‘and twenty-seven, one John Har- 

er was appointed administrator upon the estate of 
said Archibald Campbell deceased, by said court :— 
That on the eleventh day of April, eighteen hundred 
and twenty-seven, one of the heirs, David C ampbell, 
petitioned for his distributive shawe of the estate of 
Archibald Campbell, deceased: That five commis- 
sioners were appointed to divide the estate of said 
Archibald Campbell, their return shewing division 
could not be made by them of said estate. They al- 
so introduced and read to the jury the follewing por- 
tion of the records, to wit: 


“This day came John Harper, administrator of the 
estate of Archibald Campbell, deceased, and filed a 
return of the commissioners heretofore appointed to 
make distribution of the said estate of the said Archi- 
bald Campbell, deceased, among the legatees, and le- 
gal representatives—from which it appears that a di- 
vision can not be effected, without manifest injury to 
said legatees. It is, therefore, ordered by the court, 
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that three weeks’ publication be given, in the ‘Alaba- 
ma Journal,’ for all persons interested in said estate, 
to appear at a regular Orphans’ court, to be holden on 
the third Monday i in May next, and shew cause, if any 
they can, why the land belonging to said estate should 
not be sold. ‘ 

“It appearing to the satisfaction of the court, that 
three weeks’ publication has been given in the ‘Alaba- 
ma Journal, for all persons interested in the estate 
of Archibald Campbell, deceased, to appear and shew 
cause why the lands belonging to the estate should 
not be sold; and there being no objection to the same, 
—it was therefore ordered by the said court, that 
John Harper, administrator of said estate, proceed to 
sell all the lands or lots belonging to the estate of the 
said Archibald Campbell, deceased, on a credit of 
twelve months, to the highest bidder, after having gi- 
ven notice, by setting up ¢ ‘adv ertisements, in three pub- 
lic places, in said ona vy, and publishing said adver- 
tisement in the ‘Alabama Journal,’ for three wecks, 
successively, before such day of sale. It is further 
ordered, that the said John Harper, administrator as 
aforesaid, enter into bond and sufficient security, that 
he will observe the rules and directions of law, for the 
sale of real estate, by administrators, and that he will 
well and truly account for the proceeds of said sale. 
It is further ordered by the court, that the said John 
Harper, administrator, as aforesaid, make return of 
the proceeds of said sale, within dimes months.” 


They also read to the jury the record of the said 
John Harper’s having sold the premises described in 
laintiffs’ declaration, at public sale: that one Henry 
Goldthwaite became the purchaser at the sale of said 
premises,—the time of said sale being the sixth day 
of August, eighteen hundred and twenty-seven. The 
record, approving of said sales, receiving the return, 
and ordering it to be recorded, was then read to the 
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jury. The defendants then introduced the deed, made 
by said John Harper, as admunstrator of said Archi- 
bald Carpbell, saa eased, to said Henry Goldthwaite, 
for said premises; and also a deed from said Henry 
Goldthwaite to said d lefendants, for the premises de- 
scribed in the declaration. No evidence was offered, 
to prove, the said Harper gave bond to sell according 
tolaw. The record was then read, shewing that John 
Harper, on the thirty-first day of Octoher, eighteen 
hundrex land twenty-1 ive, was appointed guardian of all 
the minor pleintiils, heirs of s aid Archibald Campbell; 
and seand was made, that the estate of Archibald 
Campbell, was periectly solvent, and that the peti- 
tloner, David Campbell, was of age, at the time he pe- 
titioned for dist ribution of said estate. 

Under this state of facts, the court charged the ju- 
ry, that if they believed said Harper sold said premi- 
ses, without civing bond to sell according to law, then 
the proc onsen had by the administrator, were not 


ouly voidable, but absolutely void. That all the facts, 
upon which the exercise of the jurisdiction of the 
County Court coul | arise, must appear on the record 
of said court,an | that in their absence the jury would 
not presume their existence. That if the facts did 
not appear on the record, the proceedings were void, 
and conferred no title; and that unless the facts ap- 
peared, the proceedings of the county County court 
could be impeached collaterally in the present 
action. The defendants requested the court to charge 
the jury that if they believed the County court had 
jurisdiction of the subject matter of the sale of said 
premises, then a defect in the notice and publication 
of the time of said sale, rendered the proceedings on- 
ly voidable, and not impeachable in said action, but 
binding until reversed. This ones the court declin- 
ed giving, and cha reed, that all the requirements of 
the statute in such cases mac de, must appear of record, 


and in their absence the proceedings were absolutely 
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void. The court also charged the jury, unless the 
sale of said premises was conducted by said John Har- 
per, administrator, &c., agreeably to the provisions of 
the act of eighteen hundred and tw enty-two, govern- 
ing sales of intestate’s estates, that the title of the heirs 
of said Archibald Campbell, was not divested, and 
that the act of eighteen hundred and twenty-two re- 
pealed all other acts on the subject, so far as they 
were in conflict with others, of a previous date, regu- 
lating sales of real estate of intestates, &c. ‘To w hich 
things defendants respectively excepted, &c. 

And at the present term, the defendants assigned 
for error the matters and charges contained in the 
bill of exceptions and record, the charge given, and 
the refusal to charge as requested. 


R. D. Thorington, for the plaintiffs in error. 
Goldthwaite and Campbell, contra. 
Argued twice, with great ability and research. 


COLLIER, C. J.—Considering the case, in the 
point of view in which it was presented to the court 
at the argument, we proceed to inquire :— 

First.—Does the statute of eighteen hundred and 
twenty-two, relating to the sale of the real estate of 
deceased persons, repeal previous enactments on the 
same subject, and to what extent? 

Second.—Had the Ophans court jurisdiction of the 
subject matter of the proceeding on which it acted ! 

Third.—If it had jurisdiction, were its proceedings 
void, or only votdable—and if the latter, could they be 
collaterally impeached ? 

1. Inorder to a solution.of the first question, it is ne- 
cessary to review the several statutes upon the subject 
to which it relates. By the twenty-eighth section of 
the act of eighteen hundred and three, “ concerning 
wills, and the duty of executors, administrators and 
guardians,” it is enacted, “That when any executor 
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or administrator shall discover or believe that the per- 
sonal estate of his testator or intestate, is insufficient 
to pay the debts of the deceased, then it shall be the 
duty of such executor or administrator, as soon as 
may be, to make and exhibit on oath, a just and true 
account of the said personal estate and debts, as far 
as he can discover the same, to the Orphans’ court,” 
&c. Upon the exhibition of such account, it is direct- 
ed, that a citation shall issue, requiring all persons, 
interested in the lands, tenements and hereditaments, 
of the deceased, to appear, at a time not less than for- 
ty days thereafter, and shew cause why so much of 
the lands, &c. as will be sufficient to pay the debts of 
the deceased, should not be sold. This citation is di- 
rected to be set up in three of the most public places 
of the county in which the lands, &c. are situate, for 
the space of thirty days, and be published for the 
same period in a public newspaper of the State. 

By the second section of the act “concerning judici- 
al proceedings,” passed in eighteen hundred and eigh- 
teen, it is enacted, “ That whenever it shall be made 
to appear to the satisfaction of any County court, that 
the estate of any deceased person, or those who are 
entitled to inherit the same, will be less injured by a 
sale of the land or a part thereof, for the payment 
of debts, than by a sale of slaves, such court may, on 
the petition of any party interested, cause a citation 
to issue to all other interested persons, if in the coun- 
ty, or when that is not the case by publication of no- 
tice in some newspaper, requiring such interested par- 
ty or parties, to appear at the next county court, and 
shew cause, if any they can, why sale of ‘the esi be- 
longing to the estate so situated should not be ordered; 
and on the return of such citation made known, or 
proof of the publication of the notice hereby requir- 
ed, at the next term of said court, if no cause be 
shewn, which the court deem sufficient, such court 
may order sale of such land, or part thereof, as may 
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be necessary to satisfy debts, without a sale of ne- 
groes,” &c 

The first section of the act of eighteen hundred 
and twenty, entitled “An act supplementary io the 
laws now in force, concerning wills, intestates and 
guardians,” enacts, that whenever any person dies in- 
testate, leaving an estate unincumbered by debts, so 
as to render unnecessary a sale of any part of it, the 
chief justice or presiding magistrate of the County 
court, shall, within three months after the personal re- 
presentative, reports the same to be solvent, appoint 
five commissioners, with authority to therm or a majo- 
rity of them, to make division or distribution of the 
estate, &c. “Provided always, that when such: divi- 
sion or distribution can not be equitably effected, with- 
out manifest injury to the legatees or other legal re- 
presentatives, then, and in that case, such estate shall 
be exposed tu public sale as heretofore.” 

The act of eighteen hundred and twenty-two, en- 
titled “An act to authorise administrators to sell land, 
belonging to the estate of their intestate, to which a 
complete title has not been obtained,” makes it lawful 
for an administrator, or an executor who hus no pow- 
er by the will to sell real estate, to pay debts, or to 
make a more equitable division among the heirs, de- 
visees, &c. to file a petition, in the county court of 
the county in which letters of administration or let- 
ters testamentary have been granted, setting forth 
that the personal estate of his intestate or testator, is 
not sufficient to pay the debts with which it is charge- 
able, or that the real estate can not be fairly, equitably 
and beneficially divided among the heirs or divisees of 
the intestate or testator, without a sale thereof, setting 
out, and particularly describing, in such petition, the es- 
tate proposed to be sold, and the names of the heirs or 
devisees of such intestate or testator, and particularly 
stating which are of age, and w hich are infants or femes 
covert. The court is then directed to issue citations to 
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the heirs, &c. of full age, and to the husbands of such 
as are Jemes covert, and to appoint guardians to such 
as are inlants. Au issue is then to be made up be- 
tween the petitioners and the guardians, &c., by the 
latter interposing a a formal denial of the « allegations of 
the petition. Proof is to be taken by deposition, and 
if the court shall determine in favor of a sale, com- 
missioners are to be appointed to conduct it. 

These were the only acts to be found in our statute 
book, at the time the order was made for a sale of the lot 
in dispute, which relate to the sale of the real estate of in- 
testates. And it may be remarked, that neither of these 
enactments expressly repeal the other—so that we 
have only to inquire, whether they so conflict in their 
terms, that they can not subsist together. To apply 
this test, we must first settle the interpretation of the 
act of eighteen hundred and twenty-two: to do this 
we need not look beyond its terms for aids to lead the 
judgment, for it is so explicit in its provisions, as to 
speak conclusively its own meaning. It authorises 
an executor or administrator to file a petition in the 
County court of the county whence they derived their 
authori y to act, asking an order for the sale of the 
real estate of their testator or intestate,—fi st, where 
the personal estate is insuflicient to pay debts; se- 
cond, where the real estate can not be fairly, equitably 
and beneficially divided among the heirs or devisees 
thereof. 

The act of eighteen hundred and twenty-two, em- 
braces the entire ground covered by the act of eigh- 
teen hundred and three, and is still more extensive in 
its objects. It invests the personal representative with 
the right to petition the County court for an order to 
sell the real estate of his testator, or intestate, upon 
the personal estate being insufficient to pay the debts 
with which it was chargeable. It varies materially 
the mode of procedure i in order to obtain the decre 
for a sale, as well as the mode of its execution; and, 
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the two acts being incompatible with each other, the 
earlier must be taken to have been abrogated by the 
later. 

The statute of eighteen hundred and eighteen, 
gives the right to the County court, on the petition of 
any party interested, to order the lands belonging to 
the estate of a deceased person, to be sold, w henever 
the estate or those entitled to inherit it, would be less 
injured thereby, than by asale cf the slaves. There 
can be no pretence for saying the act of eighteen 
hundred and eighteen is in conflict with that of eigh- 
teen hundred and twenty-two. They each contem- 
plate objects entirely diflerent, and may operate toge- 
ther. 

The proviso of the act of eighteen hundred and 
twenty, authorises a sale of the land, when it can not 
be equitably divided without manifest injury to the 
legatees or heirs; and the impracticability of an equi- 
table division, is a fact to be ascertained after commis- 
sioners shall have been appointed to effect it. This 
statute confers an authority upon the County court, 
which the act of eighteen hundred and twenty-two 
affirms, but to be exerted under different circumstan- 
ces. In order toa proceeding under the former, the 
agency of an executor or edministrator is unnecessa- 
ry. ‘The act does not point out any particular proof 
by which the court is to become informed, that an 
equitable division can not be made. The court then, 
may adopt the report of the commissioners, as sufli- 
cient, or it may institute an inquiry, and require rur- 
ther evidence to convince the judgment. 

Under the act of eighteen hundred and twenty-two, 
the personal representative is the principal actor : he 
commences the proceeding by tiling his petition in 
the County court,—parties being made and an issue 
made up, he goes on to make good its allegations by 
proof. It does not necessarily belong to the office of 
an administrator to see that the real estate of his in- 
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testate is divided between his heirs, or to obtain its 
sale, that the proceeds may be equitably distributed. 
The administrator may undertake this office, if he 
think proper, but if he omit it, he is not chargeable 
for an omission of legal duty. ‘The one statute then, 
imposes upon the cour t, an obligation to act 772€7°0 mo- 
tu; while the other only authorises its action upon 
the request of the personal representative. In this 
view they are entirely reconcileable, and each can 
perform its appropriate functions, without interference 
with the other. 

The law never favors the repeal of a statute by im- 
plication, unless the repugnance be qvite apparent ; 
and such repeal, carrying with it a reflection-on the 
wisdom of former legislatures, it has ever been con- 
fined to the repealing as little as possible, of prece- 
dent statutes.* And though two statutes be seeming- 
ly repugnant, yet, if there be no clause of non ab- 
stante, in the latter, they shall, if possible, have such 
construction, that the latter may uct be a repeal of 
the former, by implication —Rex vs Downs.t 

In McCartee vs Orphans’ Society,$ Woodworth, Jus- 
tice, observes, that it is a well settled rule, that where 
there is a discrepancy between two statutes, such ex- 
position should be made, as that both may stand toge- 
ther, if practicable.§ 

We cite these cases, not for the purpose of shewing 
the correctness of vur conclusions, for we do not ad- 
mit any want of harmony between the acts of eigh- 
teen hundred and eighteen, eighteen hundred and 
twenty, and eighteen hundred and twenty-two; but 
we cite them rather, to prove the strong disposition 


"11 Rep. 63, Dyer R. 347. 
t3'Term Rep. 569. 
t6 Cowen R. 43 


§1 Gall R. 150; 2 Serg. & R. 185; 4 Gill & Johns. R. 1. 
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of the courts, to reconcile statutes seemingly contra- 
dictory, instead of favoring an implied repeal. 

Having determined what statutes were in force 
when the order of sale was made, we are next brought 
to consider what facts are necessary to give jurisdic- 
tion to the Orphans’ court, under the act of eighteen 
hundred and twenty ; for it is clear that the proceed- 
ing, in the case before us, was intended to conform to 
that act. 

It may be assumed as undeniable, that legislation is 
the only source whence the Orphans’ court derives its 
entire jurisdiction over the subject matter, and if no 
warrant can there be found for its acts, they must be 
taken to be coram non judice. Before we enter upon 
the examination of this head, let it be premised, for 
the sake of perspicuity, that we employ the terms 
County and Orphans’ court, as designating the same 
tribunal. Following the designation of the legisla- 
ture, either appellation is proper ; but when spoken 
of, with reference to its supervision over the estates 
of deceased persons, the latter is peculiarly so. 

We understand that the proceeding of the Orphans’ 
court is iz rem against the estate of the intestate, and 
not in personam. The order by that court, for the 
sale of real estate, so far as the question of jurisdic- 
tion is concerned, may well be compared to the con- 
demnation of goods by a court of exchequer, where 
jurisdiction attaches upon a seizure,—it merely pro- 
fesses to divest the title of the ancestor, without af- 
fecting the persons or other property of the heirs. 
McPherson vs Cunliff, et al So, an order, at the in- 
stance of au administrator, for leave to sell the crop 
of the intestate, or to sell at public sale, his perisha- 
ble property, is clearly a proceeding iz rem, and re- 
quires no notice to those whose interests are concern- 








*tl Serge. & Rawle, 430. 
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ed, in order to its validity. And in proceedings, ac- 
cording to the course of the admiralty, it is a univer- 
sal rele, that a legal seizure, under lawful authority, 
gives jurisdiction, and decrees and sentences under 
such circumstances, divest the title of the whole world, 
and pass 7m rem adjudicatam.* So, in a suit at com- 
mon law, or in equity, where the court proceeds 
against the thing, a seizure of property by virtue of 
process issued from a court of competent authority, 
vests a complete jurisdiction in the court that issued 
it, over the thing seized. But in the case at bar, no 
process against the lot in controversy was necessary to 
give jurisdiction to the Orphans’ court.—the statute 
which governs the proceeding, does not require it, and 
the thing itself, was subjected to the action of the 
court, for the purposes of a sale, so soon as it was suf- 
ficiently informed that no division could be equitably 
effected, without injury to the heirs. 

In the case of Bissell vs Briggs,t the general rule, 
that the court rendering a judgment, must have j juris- 
diction, both of the cause and the parties, is explicitly 
recognised. In that case the action was commenced 
by attachment, and the goods of the defendant seized ; 
and the court held, that though he may not have had 
actual or constructive notice of the pendency of the 
action, yet it was competent to proceed to judgment, 
and sell the property attached, in order to its satisfac- 
tion. But if the goods should prove insufficient, to 
the discharge of the judgment, the creditor could not 
sue an action on it out of the State, because the de- 
fendant was not personally amenable to the jurisdiction 
of the court rendering it. This case shews that a court 
may acquire jurisdiction of a cause, where the pro- 
ceeding is in rem, without reaching, by its process, 





*4 Cranch. 278; 1 Paine’s R. 62-6. 
+9 Mass. R. 462. 
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the person of the defendant, and that quoad the thing 
itself, the judgment is as conclusive, as if the defen- 
dant was broughtin by notice. In the present case, 
the Orphans’ court acquired a potential jurisdiction 
over the subject matter, by the death of the ancestor, 
and that jurisdiction, if it did not attach earlier, was 
certainly put in actual exercise, whenever that court as- 
sumed to act upon the report of the commissioners, 
which disclosed the fact, that a division could not be 
equitably made, without injury to the heirs. 

In the case of Thompson vs Tolmie,* the validity of 
the proceedings of an Orphans’ court, was collaterally 
drawn in question. The proceedings impugned, origi- 
nated in the District of Columbia, and were founded on 
a law of Maryland, which declares, that in case the par- 
ties entitled to the intestate’s estate, can not agree upon 
a division ; or in case any person entitled to any part, 
be a minor, application may be made to the court of 
the county where the estate lies, and the court shall ap- 
point and issue a commission to five discreet men, 
who are required to adjudge and determine whether 
the estate will admit of being divided, without injury 
and loss to all the parties entitled; and to ascertain 
the value of the estate. And if the estate can be divi- 
ded, without injury and loss to the parties, the commis- 
sioners are required to make partition of thesame. And 
if they shall determine that the estate can not be di- 
vided without loss, they shall make return to the 
County court, and of the reasons upon which their 
judgment is formed; and also the real value of the 
estate. And if the judgment of the commissioners 
shall be confirmed by the County court, then the eldest 
son, child or person entitled, if of age, shall have the 
election to take the whole of the estate and pay to 
the others, their just proportion of the value, in mo- 











*2 Peters R. 165. 
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ney: and, on the refusal of the eldest child, the same 
election is given, in succession, to the other children, 
or persons entitled, who are of age: and if all refuse, 
the estate is to be sold under the direction of the com- 
missioners, and the purchase money divided among 
the several persons entitled, according to their re- 
spective titles to the estate. But if all the par- 
ties entitled shall be minors at the death of the intes- 
tate, the estate shall not be sold, until the eldest ar- 
rives to age, and the profits of the estate shall be 
equally divided, in the mean time. Under this law, it 
was held, that the jurisdiction of the court over the 
subject matter of the proceedings, did not depend on 
the fact, that one of the heirs was of age, but attaches 
when the ancestor dies intestate, and any of the per- 
sons entitled to his estate is a minor: that the fact 
of the majority of one of the persons entitled, could 
only become material, in case the land was not suscep- 
tible of a division, without injury or loss to the parties. 
If it could be divided without injury, the commission- 
ers were required to divide it, although all the heirs 
were minors. ‘The materiality of the inquiry, whe- 
ther any one of the heirs was of age, was altogether 
contingent, and might never arise. And at all events, 
must depend upon the report of the commissioners, 
whether or not the property might be divided without 
10} ury. This must necessarily, therefore, be an inqui- 
ry arising in the course of the proceedings, and after 
the jurisdiction of the court attached.* 

The court in Thompson vs Tolmie, in determining 
what facts give jurisdiction under the statute of Ma- 
ryland, go quite beyond what the present case re- 
quires us to decide, and cousequently very fully main- 
tains the jurisdiction of the Orphans’ court of Mont- 
gomery. 


*To S. P.—see 11 Sergt. & Rawle’s R. 430, 431. 
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Though the act of eighteen hundred and twenty, 
makes it the duty of the judge of the Orphans’ court, 
to appoint commissioners, with a view to a division and 
distribution of the intestate’s estate, within three months 
after the administrator shall have represented it sol- 
vent, yet there is no express inhibition of the court 
to act, without such representation from the adminis- 
trator. And if the court appoint commissioners to di- 
vide the estate, we will not say, that the administra- 
tor may not arrest its action,—he certainly may, if the 
estate be insolvent, by so representing it, conceding, ex 
gratia, argumenti, that this initiatory step of the court, 
in order to its regularity, must be preceded by a re- 
port of solvency, it lies with the administrator to ob- 
ject the want of it in abatement of the proceedings, 
and does not concern the interests of any one else.— 
In the present case, the record discovers that the ad- 
ministrator had notice of the appointment of the com- 
missioners, for he presented to the court, their report, 
shewing the impracticability of making an equitable 
division of the real estate of his intestate—and acts 
himself, as commissioner, in executing the order of 
sale. Having done thus much, he impliedly admitted 
the sale of the lands to be unnecessary, for the pay- 
ment of debts, and could not, thereafter, be heard to 
object, in any form, to the regularity of the proceed- 
ing of the Orphans’ court. The jurisdiction, then, 
being clearly maintainable, under the act of eighteen 
hundred and twenty, and as that is all we propose to 
shew, the strict conformity of the proceedings to its 
provisions, so as to relieve them from any valid objec- 
tion on appeal or writ of error, need not be consider- 
ed, 

3. The jurisdiction of the Orphans’ court being 
shown, we are next to inquire, whether its proceedings 
can be collaterally impeached. In regard to proceed- 
ings in the ordinary course of law, it has been invari- 
ably holden, that the judgment of a court, having ju- 
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risdiction of the parties, and the subject matter, is con- 
clusive upon parties and privies ; and this, though the 
record may abound with irregularities, which ‘would 
authorize its reversal by a revising court.—Newell vs 
Newton;* Hale vs Williams;t Mills vs Duryeet HHamp- 
ton vs McConnell;§ Young vs Gregory;\| Messier vs A- 
mery ;4| Hopkins vs Lee ;** Barr vs Gratz;tt Hughes 
vs Blake;tt Wrightvs DeKline;sS§ Homer vs Fish et al.|\\| 
Livermore vs Herschel et al.;3\% Saxton vs Chamber- 
lain;*** Smith vs Lewis;tt} Smith vs Sherwood;tt} Ry- 
er vs Atwater;§§§ Bigelow vs Stearns;}\\\\| McDotell vs 
1] Muther vs Hood;* Borden vs Fitch; 
Thatcher vs Gammon; Smith vs Whiting; Jacobs vs 
Hall; Green vs Sarmiento;f State vs Wakely;* Hess vs 
Heeble;" Platner vs Best; Young vs Black. 

It may then be assumed, that “the whole current 
of authorities, recognise the principle, that where a 
cause has been instituted in a proper forum, where all 

matters of defencé were open to the party sued, the 
judgment is conclusive, until reversed on error,” upon 
the maxim de fide et officio gudicis non reciptur questio. 
And indeed a different course of decision would have 
gone to place in uncertainty the rights of meum and 
tuum, and overturned the land-marks of property, the 
settlement of which, was a cardinal object in the for- 
mation of the social compact. The sentences of courts, 
if liable to be incidentally revised, and set aside would 











*10 Pick. Rep. 470. 
iG ~ BR. 

$7 Cranch., 483. 

§3 Wheaton Rep. 134. 

|| Hall’s Rep. 446. 

7 1 Yeate’s Rep. 533; 2 Dall. R. 54 
** 6 Wheaton’s Rep. 109. 

tt 4 6“ ~ 213. 

$f 1 Mason Rep. 5!5. 

§$§ I Peters’s C. C. Rep. 199. 

1! Pick. R. 4°35. 

973 “ec a $3. 

EAE 46 “a 993. 


ttt 3 Johns. R. 157; 1 Johns. C. R. 322. 


ttt4 Conn. Rep. 276. 
$844 Dav’s Rep. 452, 
}!] 19 Johns. Rep. 39. 
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c 12 Mass. Rep. 268, 
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fl Peters’s Rep. 74. 


g2 Nott & M’Cord, 410. 


h6 Sergt. & Rawle. 57. 
211 Johns. Rep. 530. 
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so impair their efficacy, as greatly to detract from the 
dignity of the tribunals of justice. Interest reipublice 
ut sit finis litium, is a salutary maxim,—while it would 
establish upon a firm basis, the interests which socie- 
ty proposes to protect, it imparts respectability to the 
the institutions of the country. 

In Rose vs Himely,* it is said, if a judgment be mere- 
ly irregular, the courts of the country pronouncing the 
sentence, were the exclusive judges. of that irregular- 
ity, and their decision binds the world: if coram non 
judice, the sentence is as if it never was pronouced.— 
So, in Kempe’s lessee vs Kennedy,f in speaking of a court 
whose judgment is attempted to be impeached, the 
Supreme Court cf the United States say, the judg- 
ment it gave was crroncous, but it is a judgment, and 
until rev versed, can not be disregarded.t 

A decree in Chancery, directing the sale of real 
estate, when collaterally drawn in “question, can not 
be impeached ; nor is a purchaser bound to look be- 
yond it, if the facts necessary to give jurisdiction ap- 
pear on the face of the proceedings. 

In Windham vs Windiam,§ an indirect attack was 
made on a sale under the decree of a court of equity; 
whereupon the Lord Keeper remarked, “ You blow up 
with gun-powder, the whole jurisdiction, if such a pur- 
chassr is not protecied—Sce also Kitely vs Lamb.| 

The orders of an Orphans’ court, though not ob- 
tained by the prosecution of a suit in the ordinary 
form of procedure, are assimilated toa judgment, and 
conclude all previous irregularities.¢ And in Sedin 
vs Snyder,** it was decided that the Orphans’ court, 
acting within its jurisdiction, had power to grant the 
order for a sale of the real estate of the intestate—that 


ee ——— — — ee 


*4 Cranch, 278. 63 Ch. Rep. 12. 
t5 « $6186. 2 “ 405. 
tToS. P. 11 Mass. R. 229. “11 Sergt. & Rawle, 436. _ 
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the purchaser 1 is bound to look to the jurisdiction, and 
if this is shewn by the record, it is not allow able to 
dispute 1 its verity, and thereby defeat the purchase. 

In McPherson vs Cuntliff; et ad.* 11 which the validi- 
ty of an order of sale came cullaterally in question, 
the doctrine is advanced, “ that w here there is a di- ’ 
rect sentence on the very point, such is to be received 
as conclusive evidence, not to be impeached from 
within, but like all other acts of the highest judicial 
authority, is impeachable from without: and it is not 
per ‘mitted to shew that the court was mistaken in the 
original action ; it may be shewn that they were mis- 
led by some collcnine act between the parties: and 
this was decided by the opinion of all the Judges of 
England, in the Duchess of Kingston’s trial, in the 
House of Lords.”+ Here isa direct assertion of the 
conclusiveness of judgments upon all matters which 
were or are supposed by the record to have been be- 
fore the court: these having passed in rem adjudica- 
tam, are not subject to revision by any indirect pro- 
eceding, and can only be reversed or set aside by an 
appellate court. But it is competent to impeach a 
judgment for fraud, when collaterally drawn in ques- 
tion; because proof shewing collusion, does not con- 
eredict the record, but is in itself the introduction of 
something extrinsic. 

So, in the case of The Town of Canaan vs The 
Greenwood Turnpike Company,t Trumbull, Judge, in 
delivering the opinion of the court, said—* A judg- 
ment, decree, sentence, or order passed by a court of 
competent jurisdiction, which transfers, creates, or 
changes a title, or any interest in estate, real or perso- 
nal, or which settles and determines a contested right, 
or which fixes a duty on one of the parties litigant, is 


*11 Sergeant & Rawle’s Reports, 437. 19 State Trials, 268. 
1 Conn. Rep. I. 
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not only final as to the parties themselves, and all 
claiming by or under them, but furnishes conclusive 
evidence to all mankind, that the right, interest or du- 
_ to the party to whom the court adjudged 
it. 

In Gervis and Wife vs Brown, et al,* the decree of 
a court of ordinary, revoking the probate of a will, 
was held to be the judicial act of a court possessing 
jurisdiction over the subject matter. And the exer- 
cise of this right was held so inviolable, that evidence 
would not be permitted to contradict the matters ad- 
judged, but it could only be set aside upen appeal.— 
To thesame effect is Scott vs Huncock.t 

In Mooers vs White,; chancellor Kent approves the 
doctrine of the conclusiveness of an order of sale, and 
places his opinion upon the competency of the juris- 
diction of the court making it. So, in The heirs of 
Ludlow vs Johnston§ it was determined, that where 
the court making an order of sale had jurisdiction, a 
collateral inquiry will not be allowed to shew whether 
its jurisdiction was improperly exercised. . Though 
the order be unadvisedly or erroneously made, the 
purchaser has acquired rights he cannot be divested of, 
by any indirect proceeding ; and so far as the inte- 
rests of purchasers are concerned, it is considered 
equally available as a judgment. And tv the same ef- 
fect is Sumner vs Parker,| where, examining the con- 
clusiveness of a decree of a judge of probate, the 
court remark, that if within the sphere of his author- 
ity, the judge mistakes the application of the law, the 
decree is voidable, and may be reversed by an appel- 
late tribunal; an. is in force, until its reversal. But 
if a decree be made upon a subject, without the ju- 
risdiction of the judge, it needs no reversal, it is void. 












*1 Nott & M’Cord, 329. $6 Johns. Ch. R. 384. 
+13 Mass. R. 162. §3 Ohio Rep. 560. 
7 Mass. Rep. 79. 
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And in Wales vs Willard,* the distinction between 
void and voidable judgments, is clearly recognised.— 
So, Perkins vs Fairfield,t is a direct authority to shew 
that a title acquired, by purchase made on sale, under 
an order for the sale of the real estate of an intestate, 
is valid, if the court making the order had jurisdiction, 
though its proceedings are erroneous.—T oS. P. see 
Elliott et al. vs Peirsol et al.t 

In Thompson vs Tolmie,§ the decision in McPherson 
vs Cunliff; is cited with approbation, and the court re- 
afirm the doctrine, that where there isa fair sale, and 
the decree executed by a conveyance from the admi- 
nistrator, the purchaser will not be bound to look be- 
yond the decree, if the facts necessary to give the 
court jurisdiction, appear on the face of the proceed- 
ings. After a lapse of years, presumptions must be 
made in favor of what does not appear. And further, 
“the decree of an Orphans’ court, in a case within its 
jurisdiction, is reversable only on appeal, and not col- 
laterally, in another suit.” 

The same court, in the case of Voorhees vs The Uni- 
ted States Bank,|| again declare, that the errors of a 
court do not impair the validity of its judgments ; and 
that any objection to its full effect, when impugned by 
an indirect proceeding, must go to the authority un- 
der which it was rendered. If a court usurps juris- 
diction, its act is void; but if, in the exercise of a law- 
ful power, it errs in judgment, its acts are merely 
voidable, and remain in full force, until set aside by a 
revising tribunal. The Orphans’ court, in the exer- 
cise of its authority over the real estate of an intes- 
tate, has been assimilated to a court of equity. Con- 
sidering the manner of its procedure, and the extent 





h Mass. Rep. 120. !1 Peters, 340. 
227, 42 * 168. 
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of iis discretion over the subject, the comparison is not 
perhaps entirely inapt. 

No injury can result from the conclusion, that the 
jurisdiction being shewn, it is not competent to invali- 
date the order of sale, when introduced in evidence, 
as a link in the chain of title——for an appeal, or writ 
of error is given by statute, “from any judgment 
or order final, within vacation or term time” of 
the County court, to the Circuit or Supreme court. 
Let, then, the review we have taken of the authori- 
ties, suffice to shew, that judicial sentences, whether 
designated as judgments, in the courts of law, decrees 
in Chancery, or orders of an Orphans’ court, if not 
founded in a usurpation of power, are conclusive, un- 
til reversed by a higher tribunal. We proceed now, 
to fortify this conclusion. 

In the case of the Lessee of Goforth vs Longworth,* 
it is held to be well settled, that courts give a liberal 
construction to statutes authorising sales of real es- 
tate by executors and administrators. Public policy 
requires that all reasonable presumptions should be 
made in support of such sales, especially respecting 
matters in pais. 'The number of titles thus derived, 
and the too frequent inaccuracy of clerks and others 
concerned in effecting these sales, renders this necessa- 
ry. Ifa different rule prevailed, purchasers would be 
timid, and estates consequently be sold at a diminish- 
ed value, to the prejudice of heirs and creditors. 

In favor of innocent purchasers, the cases cited from 
2 and 10 Peters’s Reports, and 11 Sergeant & Rawle’s 
Reports, very fully maintain the same doctrine : and 
it is certainly compatible with the purest principles of 
justice. Who would consent to become a purchaser 
at such a sale, if he was to be made responsible for 
every irregularity in the proceedings of the court that 
ordered it? 





*4 Ohio Rep. 129. 
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Again: the rules of law are in general so framed, as 
to favor the fair purchaser. Ifa judgment ts revers- 
ed, for error in the record, the defendant can only ob- 
tain restitation of the money, while the purchaser 
shill hold the property sold for its satislaction.* 

So it has often been made a question, whether a 
bona fid? purchaser of land, under an execution issued 
upona judgment which had been paid, but no satis- 
faction entered of record, would not be protected in 
his purchase.t A sale vader an irregular execution, 
which is merely voidable, passes title to the purchas- 
er.—Blaine vs the “ Charles Carter.’t 

It remains to examine more particularly the legal 
correctness of the charge given, as well as the refusal 
of that asked, in the Cirenit court. 

|. The instruction given asserts in the first place, 
that if the administrator sold the real estate of his in- 
testate, without giving bond to sell according to law, 
his procee:lings were absolutely void. The thirtieth 
section of the act of eighteen hundred and three re- 
quires, that the personal representative before he ob- 
tains the order of sale from the clerk of the Orphans’ 
court, shall enter into bond with sufficient sureties 
&«. This is the only statute which requires such a 
bond, and was, of course, in the contemplation of the 
julge, when he eave the charge. The emission to 
execute this bon] ean not be held to avoid the sale. 
Itis male the duty of the clerk to require it, before 
he furnishes the administrator with a copy of the or- 
der; but if regardless of this reqnisition of the act, 
he issuesa copy, an innocent purchaser can not be 
prejrdiced. The purchaser is not to supervise the 
clerk, in the performance of his duties, bunt may well 
infer the execution of the bend, from the fact thac he 





"10 Peter’s Reports, 475; 6 Har. & Johns. R, 204; 1 Cow. R. 642. 
tl Cowen’s Reports, 622. 
$4 Crancn’s Reports, 328. 





244 REPORTS OF CASES IN 


has furnished the administrator with the warrant for q 
sale. 

2. The second head of the charge is not very in. 
telligible. If it be understood as asserting, that eve- 
ry thing necessary to legitimate the action of the Or. 
phans’ count, should appear of record, or else the pro- 
ceedings of that court were void, our views upon ano 
ther branch of the case, negative its correctness. But 
if the court intended to say, that the facts necessary to 
give jurisdiction, should appear of record, or else the 
proceedings were coram non judice, and of consequence, 
void, it was clearly right —Kempe vs Kennedy;* Stan 
ley vs Bank of America;* McCormick vs Sullivant;: Life 
vs Mitchell;; Williams vs Blunt;\ Shivers vs Wilson et 
al. Wickes vs Caulk;** Thatcher vs Powell;'+ It is need- 
less to undertake an interpretation of the meaning of 
the judge, as the judgment, without reference to this 

art of the charge, can not be sustained. 

3. The bill of exceptions states that the defendant 
below moved the court to instruct the jury, that if they 
believed that the County court had jurisdiction of the 

subject matter, a defect in the notice and publication 
of the time of sale rendered the proceedings only 
voidable, and binding until reversed. ‘This instrue- 
tion was refused, and the court charged the jury, that 
all the requirements of the statute in such case, must 
appear of record, and in their absence, the proceed- 
ings were absolutely void. There is certainly no er- 
ror in the refusal to give the instruction asked,—for 
there was no evidence as to the notice of the time of 
sale; and the opinion which the court was required 
to express, could have had no influence upon the ver- 
dict of the jury, but was abstract and irrelevant. 





*] Peter’s C. C. R. 30~—36. 2 Mass. R. 213. 

44 Dall. R. 11. —5 Har. § Johns. R. 130. 
$10 Wheat. R. 192. oh « 36. 
§2 Yerger’s Rep. 400, +16 Wheat. R. 119. 
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Again : The motion for an instruction supposes that 
it is immaterial how the sale was conducted, if the 
court decreeing it, had jurisdiction of the subject mat- 
ter of the proceeding. In this view, it is believed that 
it should have been denied. If the authority of the 
court is shewn of record, any subsequent irregularity 
in its action, would not make the decree void, but, at 
most, merely voidable. Yet, if the decree (as it should 
do) prescribes certain formalities, preparatory to the 
sale, they must be observed, or the authority to sell 
can not be well executed. Where particular forms 
are pointed out, for the execution of a power, howev- 
er immaterial they may appear, in themselves, these 
forms are considered as conditions, the observance 
of which can not be dispensed with.— Mizon vs 
Hyserott ;* Hunt vs Chamberlain's ex’ors ;t Den- 
ning vs Smith;} Hudson vs Hudson;§ Combe vs Bra- 
zier.|| An authority to an administrator to sell the es- 
tate of his intestate, is a personal trust, and must be 
strictly pursued.— Bryan et al.vs Hinman; Lockwood 
vs Sturdevant;** Berger et al.vs Duff+t So also is an 
authority given to an executor, by will, to sell—Pen- 
dleton and wife vs Fay et al.3} 

It is necessary, then, that the administrator should 
do every thing required by the order to be done, pre- 
vious to the sale, or the sale passes no title. But the 
purchaser can not be prejudiced by the omission of 
an administrator to perform any act, after the sale.— 
The interest acquired by his purchase can not be lost 
by a failure to make a return to the Orphans’ court, 
of the proceedings under the order.§§ 

4, The last instruction complained of, is substanti- 


. 





*5 Johns. R. 58. **6 Conn. R. 378. 

+3 Hall’s R. 336. tt 4 Johns. C. Rep. 368. 
$3 Johns. C. Rep. 344. t}2 Paige’s C. R. 202. 
§6 Munf. R. 352. 4§ 5 Day’s Reports, 211 ; 
| 2 Dess. R. 431; Sug. on Pow. 364. 1 Dall Reports, 486 ; 
15 Day’s R. 211. 5 Wheeier’s Ab, 258. 
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ally this, that unless the sale of the lot in controversy, 
was conducted agreeably to the act ef eighteen hun- 
dred and twenty-two, governing the sale of intestates’ 

estates, the title of the heirs was not divested; and 
that that act repealed all others of a previous dete on 
the same subject, so far as they were in conflict—We 
have already shewn, that the acts of eighteen hun- 
dred and eighteen aud eighteen hundred and twe enty, 
are.in harmony with that of eighteen hundred and 
twenty-two, so far as they confer "jurisdiction upon the 
Orphan’s scourt. The statute of eighteen hundred 
and three, so far as it gives authority to that court, to 
direct the sale of land, is impliedly repealed by that 
of eighteen hundred and twenty-two, yet the mode of 
procedure it provides, still continues in force, and is 
applicable to proceedings under the acts of eighteen 
hundred and eighteen, and eighteen hundred and 
twenty, — and the char; ge maintaining the reverse, 
can not be sustained. 

The form in which some of the instructions were 
asked and given, seems to us to have been objection- 
able, by referring questions of law to the jury : yet, as 
it can subserve no purpose, we deem it unnecessary 
to particularize them. 

We are aware, that in this opinion, we run counter 
to some of the reasoning and conclusions of this court, 
in the case of Wiley & Gayle vs White & Lesley,* which 
was twice here. “The very great respect we enter- 
tain for the learning of the Sele yes who concurred in 
the opinions, in that case, and the propriety of up- 
holding the doctrine of stare decisis, have induced us 
to give to this case a more careful anil elaborate ex- 
amination. Principles, the opposite of those we have 
stated, would be productive of the severest and most 
extensive injury. It is impossible to conjecture the vast 


*2 Stewart's Reports, 051; 3 Stew. & Porter, 355. 
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amount of property holden under sales, made by order 
of an Orphans’ court ; and we all know, that in at least 
three fourths cf the cases, the records are remarka- 
ble for their want of technicality and legal precision. 
Let the rule be established and continued, which re- 
quires the record to disclose every material fact, and 
which makes indispensible to the passing of title, pub- 
lication of the petition to sell, the return of the sale, 
the execution of a bond by the administrator, to the 
Orphans’ court, and every thing else which the sta- 
tute prescribes as preparatory to a decree, and a large 
majority of the titles acquired through such a channel, 
would be overturned. In questions of doubt, argu- 
ments drawn ab inconvenienti, deserve great conside- 
ration—yet we need not invoke their aid in this case, 
for authority is full, to sustain every point we have 
determined. 

It is worthy of remark, that the distinction between 
void and voidable judgments, seems not to have been 
considered in the case of Wiley §& Gayle vs White & 
Lesley; but it is assumed that the proceedings of the 
Orphans’ court may be collaterally impeached, for an 
omission to disclose, by its record, an observance of 
every thing enjoined by statute, ypon the ground that 
it is a court of limited jurisdiction. This reasoning 
only proves the order to have been voidable, if the 
authority of the court was shewn, and could hold 
good, on an appeal or writ of error—but does not 
shew, that it was void per se, so as to subject it to an 
indirect attack. 

The views already expressed, relive us from a more 
extended review of the case last cited; and without 
attempting to recapitulate, it remains but to declare, 
that the judgment must be reversed and the cause re- 
manded. 


GOLDTHWAITE, J, not sitting in this cause. 


















NOTE. 





The importance of the points raised in these cases, 
has rendered it necessary, that every particular va- 
riation in the matters spread upon the records, 
should be disclosed. I have therefore been care- 
ful to show whatever each transcript, of itself, ex- 
hibited, that the effect of the decisions made, might 


be more apparent and valuable. 
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LEE US CAMPBELL et al. 


(The decision of the court in this case was similar to the decision in the case 
preceding. See the opinion of the court.] 


Error to the Circuit court of Montgomery county. 

Trespass to try title. At the March term of the 
Circuit court of Montgomery county, in the year 
eighteen hundred and thirty’ -four, David Cam} bell, 
Eliza Cai mpbell, Robert Fountain and Emily, hi iis wile, 
the said David, Eliza and Emily, being children of 
Archibald Campbell, deceased ; also, Archibald Camp- 
bell, Maria Campbe Hl, and Mary Campbell, who are 
likewise children of Archibald Campbell, who had 
departed this life before the commencement of this 
suit,—the three last named being minors, and suing 
by their next friend, David Campbell, declared a oainst 
Henry P. Lee, of a plea of trespass to try titles, &e. 
For that, the said plain tiffs, on the twenty-third day 
of May, in the year eighteen hundred and tw enty-se- 
ven, in the county aforesaid, were seised in their de- 
mesne, asof fee, of certain lots or parc els of land, si- 
tuate, lying and being 1 in the town of Montgomery, in 
the county and State aforesaid, known and des ered 
in the said town, as lots, ae Te eichteen, nineteen 
and twenty, on the South side of Washington street. 
And that, afterwards, to wit, on the day and year 
aforesaid, the said defendant, with force and arms, 
broke and entered into the said premises, so situate 
as aforesaid, and did then and there eject and expel 
the said plaintiffs from the same, and the possession 
thereof, had detained, from thence to the commence- 
ment of the suit—to the eg wrong and injury of the 
plaintiffs, and a gal inst the pe "ace, Kc C. 

And also, for that the plaintiffs, on the first day of 
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January, in the year eighteen hundred and twenty- 
seven, were seised in their demesne as of fee, of cer- 
tain lots or parcels of land, situate, lying and being in 
the county aforesaid, known as lots, numbers eighteen, 
nineteen and twenty, on the South side of Washing- 
ton street, of the town of Montgomety, in the county 
and State aforesaid, together with one Susan Camp- 
bell, by virtue of descent, as heirs at law of Archibald 
Campbell, who died intestate,—and that being so seiz- 
ed as aforesaid, afterwards, to wit, on the twenty seventh 
day of August, eighteen hundred and twenty-seven, 
the said plaintiffs, and said Susan were ejected, ex- 
pelled and disseized of the said premises, by one John 
Harper, with force and arms, to wit, in the county 
aforesaid, who entered upon the same, and afterwards 
conveyed the same to one John Falconer, who was 
seized and possessed thereof; who afterwards, to wit, 
on the first day of January, eighteen hundred and 
thirty, conveyed the same to the defendant, who be- 
came seized and possessed thereof, and had enjoyed 
the rents and profits of the said land, and remained in 
possession thereof from thence hitherto. And the plain- 
tiffs averred, that after the expulsion and disseisin a- 
foresaid, the said Susan Campbell died intestate, leay- 
ing three children. Wherefore, by reason whereof, an 
action had accrued to the said plaintiffs, to have and 
demand of the said defendant, six-sevenths undivided 
parts of the said premises, of which he had so detain- 
ed the possession from the plaintiffs, to their great 
wrong and injury, and against the peace and dignity, 
&c. 

To this declaration defendant pleaded non culpa- 
bilis, and liberum tenementum,—and upon these pleas 
issues were joined. 

And at March term of the same court, eighteen 
hundred and thirty-seven, upon the trial of the case, 
the following proceedings were had. 

The plaintiffs introduced a patent from the United 
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States, which included the lots in controversy, to John 

Falconer. ‘They then introduced a deed from John 

Falconer, the patentee, to Archibald Campbell, which 

was duly acknowledged and recorded, and to the ad- 

mission of whigh no objection was saben. They then 

read another Boca from John Falconer to Archibald 

Campbell, duly acknowledged and recorded, and to 
which no objection was taken, for part of the lands de- 

scribed in the patent. The plaintiffs then read a pa- 
per, signed by the counsel, of record, of the defen- 

dant, to the effect following: That it was admitted, 
in this case, and was always, hereafter to be admitted, 
that the plaintiffs were the heirs of Archibald Camp- 
bell, deceased ; that Archibald Campbell died seized 
of the premises described in the declaration. That 
at the time David Campbell made application for his 
share, he was of age, but that the other heirs were mi- 
nors. That Harper, who conveyed, was the admi- 
nistrator of Archibald Campbell, and that the pro- 
ceeds of his sale of the lots were duly accounted for 
and distributed. It was also admitted that the defen- 
dant was in possession of the premises sued for, be- 
fore action brought, and that the premises set forth, 

were situated in the town of Montgomery, in the 
county stated. That the estate of Archibald Camp- 
bell was solvent. ‘That, at the time of the sale by 
the administrator, John Harper, he was guardian of 
all the minor heirs of Archibald Campbell, and that 
the lots brought a fair price, at the time they were 
sold by him. These admissions were in writing, and 
signed by the counsel of plaintiffs and defendant, re- 
spectively. The plaintiffs here closed their testimo- 
ny. 

The defendant then read from the minutes of the 
Orphans’ court, an order to the following effect: 
“That on application of David Campbell, setting 
forth that he was one of the heirs and legatees of As- 
chibald Campbell, deceased, and entitled to a distri- 
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butive share of said estate, and praying to have his 
distributive share of said estate allotted to him, and it 
appearing to the satisfaction of the court, that the 
said estate was solvent—it was, therefore ordered by 
the court, that a writ of distribution . issue to 
William Y. Higgins, Gardner R. Brown, George Whit- 
man, John Galdihwaite and William Sayre, or any 
three of them, who were required to make distribu- 
tion of the estate of Archibald Campbell, deceased, 
among the legatees, or legal representatives of the 
said Archibald C ampbell, deceased. It was further 
ordered, that the commissioners certify their acts and 
doings under their hands and seals, and return the 
same to the court within six months. This order bore 
date on the eleventh day of April, eighteen hundred 
and twenty-seven. They further read from the mi- 
nutes of the proceedings of said court of the tw enty- 
third day of April, eighteen hundred and twenty-se- 
ven, an order, to the effect following: “ That John 
Harper, administrator of the estate of Archibald 
Campbell, deceased, had come and filed a return of 
the commissioners theretofore appointed to make dis- 
tribution of the said estate or the. said Archibald 
Campbell, deceased, among the legatees and legal re- 
presentatives, from w hich it appeared, that a division 
could not be effected, without manifest injury to the 
said legatees ;—it was therefore ordered by the said 
court, that three weeks’ publication should be given, in 
the ‘Alabama Journal,’ for all persons, interested in anid 
estate, to appear at a regular Orphans’ court, to be 
holden on the third Monday in May then next, and 
shew cause, if any they could, w hy the lands belong- 
ing to said estate should not be sold. They then read 
from the minutes of the same court, of the tw enty- 
first day of May, eighteen hundred and twenty-seven, 
an order to the effect following: That it appeared, 
to the satisfaction of the court, that three weeks’ pub- 
lication had been given in the ‘Alabama Journal,’ for 
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all persons interested in the estate of Archibald Camp- 
bell, dec., to appear and shew cause why the lands be- 
longing to said estate should not be sold, and there be- 
ing no objection to the same,—it was therefore order- 
ed by the said court, that John Harper, administrator 
of said estate, proceed to sell all the lands or lots, be- 
longing to the estate of the said Archibald Campbell, 
deceased, on a credit of twelve months, to the highest 
bidder, after having given notice by setting up adver- 
tisements in three public places, in said county, and 
publishing said advertisement in the Alabama Journal, 
for three weeks, successively, before such day of sale. 

It was further ordered, that the said John Harper, 
administrator as aforesaid, enter into bond and suffi- 
cient security, that he would observe the rules and 
directions of law for the sale of real estate by admi- 
nistrators, and that he would well and truly account 
for the proceeds of said sale. It was further ordered, 
that the said John Harper, administrator, as afore- 
seid, make a return of the proceeds of said sale, 
within three months. The defendantthen read a re- 
turn made by John Harper, sworn to before the clerk 
of the Orphans’ court, shewing that lots nineteen and 
twenty, on the South side of Washington street, of 
said town of Montgomery—and which were admitted 
to be two of the lots in question—were sold to Andrew 
Dexter,—one for twenty-two dollars, and one for six- 
teen dollars. This return shewed, that the lots were 
sold on the sixth day of August, eighteen hundred 
and twenty-seven, on a credit of twelve months.— 
They read from the minutes of the proceedings of 
said court of the second Monday in September, eigh- 
teen hundred and twenty-seven, an order, that on that 
day, John Harper, administrator of the estate of Ar- 
chibald Campbell, deceased, came and returned an 
account of the sales of the real estate of the said de- 
ceased, which was examined, approved, and ordered 
to be recorded. 
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The defendant then read a deed from John Har- 
per to Andrew Dexter, a copy of which was attached 
to the minutes; to the execution of which no objection 
was made, but the same was read without objection. 
They then read orders from the minutes of the Coun- 
ty court, of the thirtieth day of October, eighteen 
hundred and twenty-five, shewing the appointment of 
John Harper, to be guardian of Eliza C ampbell, Ann 
Maria Campbell, Mar y Campbell, and Archibald 
Campbell. ‘The defendant then closed his testimo- 
ny. ; 

The plaintiffs admitted the truth of the defendant's 
testimony, and offered to admit upon the record any 
inferences of fact, which the court might fairly think 
deducible from it; and the plaintiffs said that the 
matters aforesaid—to the jurors who had been duly 
summoned, elected, and sworn to try the issues join- 
ed between the parties aforesaid, in manner and form 
aforesaid, shewn in evidence by the said defendant— 
were not sufficient, in Jaw, to maintain the issue join- 
ed on the part of the said defendant; and that they 
the said plaintiffs, to the matters aforesaid, in form 
aforesaid, shewn in evidence, had no necessity, nor 
were they obliged by the law of the land to answer, 
and the said plaintiffs prayed judgment, and that the 
jury aforesaid might be discharged from giving any 
verdict upon the shad i issues, and that their dam: ages 
by reason of the premises within mentioned, might be 
adjudged to them. 

And the defendant objected to the discharge of the, 
jury, and insisted that, by the law, he was not compelled 
to join in the plaintiffs’ demurrer to the evidence of 
the defendant; but the court ordered, defendant to 
join in demurrer or waive his evidence; whereupon he 
joined in demurrer, by order of the court as afore- 
said. 

And at a special term of the Circuit court of Mont- 
gomery county, held on the twenty-fourth day of No- 
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vember, eighteen hundred and thirty- four, came a ju- 
ry, who being sworn to try the issues joined between 
the parties aforesaid, said they found that defendant 
had failed to prove to the s atisfaction of the jury— 

That the administrator had given bond, in com- 
jliance with the requisition of the law. 

2d. That he had failed to prove the requisite notice 
and publication. 

3d. That he had failed to prove the requisite cita- 
tion to the heirs. 

4th. That he had failed to prove the appointment 

of guardians to the minors. 

5th. That he had failed to prove the appointment of 
commissioners. 

6th. That he had failed to prove that the commis- 
sioners conveyed the title to the property in question; 
but on the contrary, that it was conveyed by the ad- 
ministrator. 

If, in the opinion of the court, such failures totally 
invalidated and made void such conveyance, then the 
jury found for the plaintiffs, for lots numbers eighteen, 
nineteen, and twenty, otherwise, for lot number eigh- 
teen only; and assessed damages at one cent. 

And thereupon, all the premises being seen and con- 

sidered by the court, and mature deliberation being 
thereupon had—It was considered by the court, that 
the law arising on the facts, found by the jury in the 
special verdict, was with the plaintifis : it was there- 
fore further considered, that the plaintiffs recover of 
the defendant, the said lots of land, numbers eighteen, 
nineteen and twenty, as described in their declara- 
tion, on the south side of W ashington street, in the 
town of Montgomery, and that they should have a 
writ to recover possession of the same, together with 
the damages by the jury assessed, and the costs of 
their suit in that behalf expe ended. 

And on the second day alter the discharge of the ju- 
ry, and after they had rendered their verdict in the 
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cause, the plaintiffs moved the court that a minute of 
the evidence be made, and a transcript of all the evi- 
dences of title produced by plaintiffs and defendant, 
on the trial of the cause taken, and that the said mi- 
nute of evidence, and the transcript of deeds and other 
evidences of title, should form part of the record in 
the case, and taken asa portion of the proceedings, in 
order that the application of the finding of the jury in 
the case, and the judgment of the court might ap pear 

of record, and be perfectly understood ; w hich motion 
was opposed by defendant, who refused to join in 
making the minute aforesaid; but the court granted 
the motion of plaintiffs, and ordered that the minutes 
of evidence, and the transcript of the deeds, and other 
evidences of title, should be taken as part of the re- 
cord and proceedings in the case submitted by the 
plaintiffs. 

And at September term ofthe same court, eighteen 
hundred and thirty-six, came a jury, who being elect- 
ed, &c. on their oaths, said they found for defendant: 
it was therefore considered by ‘the court, that the de- 
fendant go hence without d: ay, and recover of the 
plaintiffs his costs, &c. And on motion of the plain- 
tiffs, it was ordered, that the verdict given in the case, 
and the judgment rendered thereon, should be set 
aside, and a new trial granted. 

And at the March term of the same court, eighteen 
hundred ani thirty-seven, came the parties, and a ju- 
ry; who being elected, &c. well and truly to try the 
issue joined “between the parties—but after the evi- 
dence as well for the plaintiffs as for the defendant, 
was given befere the jury, the plaintiffs filed their de- 
murrer to the evidence, and prayed the discharge of 
the jury ; to which demurrer, the court required the 
defendant to join; which being done, the court, upon 
the motion of plaintifls, (and stating the same _ to be 
taken at their peril—the practice being disapproved 
by the court,) required the jury, who had been duly 
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sworn as aforesaid, to enquire of and assess the plain- 
tiffs’ damage, by reason of the trespass in their decla- 
ration stated, upon the evidence before them, condi- 
tioned upon the decision of the court’s being in favor 
of the plaintiffs, upon the demurrer to the evidence 
aforesaid,—whereupon the jury aforesaid, upon their 

oaths, said they found for the plaintiffs, upon the con- 
dition that the court decided the demurrer in favor 
of the plaintiffs. And the court thereupon gave its 
opinion as follows : 

That in this case, it became material to enquire un- 
der which of the various acts of the legislature, rela- 
ting to the subject, the proceedings in the Orphans’ 
court were instituted. sy the fourth section of the 
act of eighteen hundered and three, it was enacted, 
that when the real estate of an intestate should de- 
scend to two or more children, one or more of whom 
being under age, the Orphans’ court, on application, 
might order and direct a division of such real estate; 
the metes and bounds of each share, to be ascertained 
by three or five indifferent freeholders, appointed by 
the court, and whose report, or that of a majority re- 
turned under their hands and seals, and approved and 
recorded by the court, should be conclusive on the par- 
ties; provided the heirs not applying, or the guardian 
of those under age, had notice of the time and place 
of the meeting of the freeholders. The act of eigh- 
teen hundred ‘aud twenty, which was supplementary 
to the foregoing law, and to be taken in connection 
with it, required the Orphans’ court, after the estate 
was represented solv ent, to appoint five commission- 
ers, who, or a majority of whom, on oath, should make 
distribution of the estate, and return the same in wri- 
ting, signed by them, and certified by the justice be- 
fore whom the commissioners were. sw orn; provided, 
that when distribution could not be equitably effected, 
then the estate should be exposed to public sale, as 
heretofore. 


Op oe 
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The act of eighteen hundred and twenty-two, made 
it lawful for the administrator to file a petition for the 
sale of the real estate, either for the purpose of paying 
debts or distribution. And the act of eighteen hun- 
dred and eighteen, provided for the sale of land, in 

reference to slaves, for the payment of debts, and 
for no other cause. And the twenty-eighth section 
of the act of eighteen hundred and three, provided 
for the sale of land for the payment of debts, when 
the personal property was insutticient : the court was, 
therefore, of opinion, that the proceeding in the Or- 
phans’ court was iustituted under the forty-third sec- 
tion of the act of eighteen hundred and three, taken 
in connection with the act of eighteen hundred and 
twenty.—F or these were the only acts at that time, 
in existence, which authorised the heir to petition for 
a division or sale of the real estate of his ancestor : and 
they required that five commissioners should be ap- 
pointed on the application of one or more of the heirs, 
and that notice should be given to the minor heirs or 
their guardian, of the time and place of their meeting: 
that before the application for division, the estate 
should be represented solvent, and that when the 
commissioners made their return on oath, and under 
their hands and seals, that the division could not be ef- 
fected without manifest injury, then the estate should 
be exposed to public sale as theretofore. After these 
requisitions were complied with, and the commission- 
ers had returned that division could not be eflected 
without injury, the next inquiry was, what meaning 
was to be given to the expression—that then the estate 
should be exposed to sale as heretofore. As this ex- 
pression contemplated the sale of both real and per- 
sonal estate, the word “heretofore,” must be applied 
according to the subject matter in hand. If the es- 
tate was personal, then the law in force, relating to 
the sale of personal property, when ordered by the 
Orphans’ court, ought to govern; but if real estate, 
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then the laws relating to the sale of real estate, would 
be the only guide. ‘At that time, the act of eighteen 
hundred and eighteen, and the twenty-eighth section 
of the act of eighteen hundred and three, were the 
only laws in being, which pointed out the mode and 
manner of selling the real estate of an intestate. 

By the act of eighteen hundred and eighteen, a 
citation was required to issue to all persons interested, 
and if not in the county, then notice was to be pub- 
lished in some paper, for the parties to appear and 
shew cause why a sale should not be ordered, and 
such sale should vest in the purchaser the same title 
that belonged to the intestate: but the twenty-eighth 
section of “the act of eighteen hundred and three, re- 
quired the citation to issue at least for ty days before 
the appearance day, and to be set up in three public 
places in the county, for the space of thirty days, and 
published during the same time, in a newspaper.— 
And section thirty -first of the same act provided, that 
the administrator should give at least forty days’ no- 
tice, by advertising in three public places, and by pub- 
lication in a newspaper for three weeks in succession, 
before the day of sale. And the administrator was to 
sell to the highest bidder, make a deed to the purchas- 
er, and take from him bond with security. And 
by the thirtieth section, the administrator was re- 
quired, before obtaining the order of sale, to give 
bond with security, 8c. The court was therefore 
of opinion, that they were to look to sections twen- 
ty-eight, thirty and thirty- -one, of the act of eighteen 
hundred and three, to neva what were the next 
requisites, in obtaining the order and selling the land, 
after the commissioners had returned that the same 
could not be divided,—for these served to make a 
more general provision, and were of larger appliea- 
tion, than the act of eighteen hundred and eighteen. 
The court then inquired, whether there was a mate- 
rial defect in the proceeding before the commissioners 
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made their return. It did not appear from the evi- 
dence that the minors or their guardians had notice 
of the time and place of the meeting of the commis- 
sioners; the minors consequently were not parties in 
court, when the return was made, and these were 
deemed fatal, unless cured by some subsequent part 
of the proceedings. 

The next requisition was, that the citation should 
be set up at three public places, for the space of thir- 
ty days, and published, during the same time, in a 
newspaper, and issued at least forty days before the 
time of appearance; and that before the administra- 
tor sold, he should give forty days’ notice, by adver- 
tising in three public places, and by publication ina 
newspaper, for three weeks, and also give bond, &c. 
{t was clear, that these very material requisitions had 
been complied with, in the present case. It had been 
said, that the order of court, for the writ of distribu- 
tion, the order of sale, and the order contirming the 
sale, were acts of a court of competent jurisdiction, 
and could not now be drawn in question collaterally 
or incidentally, in a suit in this court. 

This was readily recognised, as the well settled 
law, where the subject was within the jurisdiction, and 
the parties were properly brought into court. In the 
present case, the court had jurisdiction of the subject, 
but it did not appear that the parties in interest were 
regularly before the court. It did not appear that 
the minors or their guardian, at any stage of the pro- 
ceedings, previous to the order of sale, had actual 
notice. And therefore, the court could not look be- 
hind the order or decree, for defects to avoid it—yet, 
if substantial defects were apparent on the face of the 
proceeding, or manifest error had intervened subse- 
quent to the order or decree, it might be questioned, 
even in an incidental or collateral proceeding. 

The adjudication, in the case of Wiley vs Lane's 
adm’r, was believed to sustain that doctrine. The au- 
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thorities were not in conflict with the conclusion the 
court attained, and by them it was governed, how much 
soever inclined to give judgment for the defendant, 
who had the justice of the case with him. 
It was, therefore, considered by the court, that the 
plaintiffs have the title to the premises, in their decla- 
ration mentioned, and that they have a writ of posses- 
sion, to recover the same, and ‘their dam: ages assessed 
in manner and form aforesaid, together with their costs 
in that behalf expended. 
From this judgment there was a writ of error, and 
the plaintiff in error in this court, assigned for error— 
Ist. That the court compelled him to join in de- 
murrer to the evidence, as appears in the record. 
2d. That the court erred, in giving judgment a- 
gainst him, as to lot number eightee ‘n, in the declara- 
tion mentioned, when no ev idence was given of title 
to said lot. 
3d. That the court erred, in giving judgment upon 
the demurrer to evidence, in favor of said David 
Campbell, and others, for lots, nineteen and twenty. 
4th. Judgment ought, upon the demurrer to evi- 
dence, to have been given in favor of the defendant, 
in the court below. 
5th. Judgement ought to have been given for lots 
nineteen and tw enty, in favor of defendant below. 


E. S. Dargan, for plaintiff in error. 
Campbell, contra. 


ORMOND, J.—Every point raised in this case, by 
the assignment of errors, has been determined in fa- 
vor of the plaintiff in error, in the case of Wyman vs 
The heirs of Camphell, determined at the present term 
of this court. The judgment of the court below, 

must therefore, be reversed. But, as it appears from 
the record, that the plaintiff in error, (defendant be- 
ow,) produced no evidence of title to one of the lots 
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in controversy, viz: lot designated in the declaration, 
as number eighteen, judgment is rendered in this 
court, for that lot,in favor of the defendants in error, 


GOLDTHWAITE, J., not sitting, 


COUCH AND ROBINSON US CAMPBELL et al. 


1. The second section of the statute of eighteen hundred and 
eighteen, entitled “an act concerning judicial proceedings,” 
authorises the county court to proceed, on petition and citation 
to order the sale of land belonging to the estate of a deceased 
person, when the estate, or those entitled to inherit the same, 
would be less injured by a sale of the real property than slaves, 


The jurisdiction of the Orphans’ court over the real estate of 
an intestate is put in full exercise, when that court makes an 
order for the issuance of acitation tothe heirs, to shew cause 
why the same should not ke sold, upon the suggestion of the 
administrator, for the payment of debts due by the intestate. 


See the case of Wyman vs Campbell, page 219 of this volume. 


Error to the Circuit court of Montgomery. 

Trespass to try title. At the March term, eighteen 
hundred and thirty-five, of said court, David Camp- 
bell, Eliza Campbell, Emily Fountain, and Robert 
Fountain, her husband,—also, Archibald Campbell, 
Maria Campbell, and Mary Campbell, who sued by 
their next friend, David Campbell, being infants, un- 
der the age of twenty-one years, declared against Ed- 
ward W. Couch and Tod Robinson,—for that, the 
plaintiffs, on the first day of December, Anno Domini, 
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eighteen hundred and twenty-two, were seized in 
their demesne as of fee, of the messuage or close of 
land, situate in the town of Montgomery, 1 in the county 
aforesaid, described as the Eastern two-fifths part of 
lot number three, on the South side of Monroe street, 
and of lot number three, on the North side of Mar- 
ket street, measuring on the front of each street, twen- 
ty feet, and running from street to street ; and being 
so seized as aforesaid, the said defendants, on the fifth 
day of February, eighteen hundred and tw ‘enty-three, 
entered upon the said premises, and ejected and. ex- 
pelled the plaintiffs from the same, and the same had 
detained from thence hitherto, to the great wrong 
and injury of the plaintiffs, and against the peace and 
dignity, &c. 

‘And for that also, on the fifth d: ay of February, An- 
no Domini, eighteen hundred and tw enty- -three, the 
said plaintifts were seized as of fee, of that parcel of 
land in the town of Montgomery, county aforesaid, 
known as the eastern two-tifths of lot wabes Cees, 
on the South side of Monroe street, and the corres- 
ponding portion of lot number three, on the North 
side of Market street, measuring twenty feet on the 
front of said lots, and running from street to street, so 
as to form an oblong square. And being so seized, in 
manner and form atoresaid, the said defendants after- 
wards, to wit, on the first day of January, eighteen 
hundred and thirty-five, entered upon the said lands, 
and the said plaintiffs ejected and expelled with force 
and arms, and the same had detained from thence 
hitherto, to the great wrong, &c., and against the 
peace, &c. ; 

To this declaration defendants pleaded non culpa- 
bilis and liberum tenementum, and that the premises 
were sold and conveyed by an order of the County 
court of Montgomery county, by the administrator of 
Archibald Campbell, deceased, and thatthe same were 
bought by Benjamin Bradshaw, and a deed regularly 
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made to him, by said administrator. Upon the two 
first pleas issues were taken, and to the last, plaintiffs 
replied nul tiel record. 

And at the March term, eighteen hundred and thir- 
ty-six, a jury came, who being elected, &c., on their 
oaths said, they found the eastern two-fifths part of lot 
number three, on the north side of Market street, in 
the town of Montgomery, Alabama, the premises de- 
scribed in the declaration of plaintiffs, to be the pro- 
perty of the plaintiffs, and that the defendants were 
guilty of the trespass, and assessed the plaintiffs Gam- 
ages at one cent: it was therefore considered by the 
court, that the plaintiffs should have a writ to obtain 
possession of said premises, and that they should reco- 
ver of the defendants the damages assessed, together 
with their costs, &c. 

The bill of exceptions stated, that plaintitls proved 
that a patent issued from the government of the Uni- 
ted States to John Falconer, and a Jeed from him to 
Archibald Campbell, the ancestor of the plaintifls, for 
the premises sued for,—and that the defendants were 
in possession at the time the suit was brought. The 
defendants then produced and read a petition to, and 
sundry orders of, the County court, which were made 
a part of the bill of exceptions. They also read in 
evidence, advertisements published in a newspaper, in 
Montgomery, giving thirty days notice of the time 
and place of the sale of the premises in question, and 
read a deed for them, made under the said orders, by 
A. Finley, the administrator of Campbell, to Benjamin 
Bradshaw, under whom the defendants claim title. 
They further proved by the administrator, (he hav- 
ing been examined as a witness by the plaints, by 
whom they had proved that they were minors at the 
time of the sale,) that the sale was bona fide and fair: 
that the purchase money had been punctually paid, 
and was by him applied, according to law, to the pur- 
poses of said estate,—that he had ceased to be admi- 
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nistrator of said estate, and had made a final settle- 
ment thereof. 

The Court charged the jury, that the Supreme 
court had determined the County court to be a court 
of special and limited jurisdiction, and all the facts 
necessary to give it jurisdiction, must appear on the 
record. ‘T'wo points had been taken by plaintiffs,— 

first, that the plainutls had no notice of the pendency 
of the proceedings in the County court: second, that 
the bond required of the administrator, faithfully to 
account for the proceeds of the sale, was not given. 
The court charged, that the jury must find that notice 
was given to the heirs of Campbell, before they would 
be affected by the record,—and that the recital in the 
order of the county court, that all parties interested 
had had due notice, was not sulhcient evidence of the 
fact, that notice had been given, to make them parties 
tothe record. ‘The court charged, that the second 
point was equally well taken. If the jury found that 
no bond had been given in the case—although a faith- 
ful administration of the proceeds may have been ren- 
dered—yet the rights of the plaimtifis had not been 
divested. To all of which defendants excepted, &c. 

The petition to the County court, appended to the 
bill of exceptions, stated to the County court, that the 
administrator of Archibald C ampb ell had made sale 
of all the personal estate of the intestate, e except the 
negroes, which were of great advantage to the heirs, 
as the money applied from the | hire, was appropri iated 
to the support of the heirs; that the money arising 
from the sale of the pe rsont rl estate, was not sufficient 
to pay the debts; that the lots brought in nothing: 
that a sale of the negroes would injure the heirs, and 

asale of the lots would enable him to pay the debts, 
without being an injury immediately to the heirs.— 
He therefore prayed for an order of sale of the lots— 
a citation to the heirs, &c. 

On the hearing of the petition, citations were or- 
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dered to issue to all the persons interested, to shew 
cause why «ii order should not be granted. 

And at }) cember term of the Orphans’ court, eigh- 
teen hund cd and twenty two, it appeared to ihe sa- 
tistactio' of the court, that the parties interested, had 
due notice to appear at that term, and shew cause 
why the real estate of Archibald Campbell, deceised, 
should not be sold, in preference to the slaves, and 
had tailed toappear. It also appeared, to the satislac- 
tion of the court, that a sale of the real estate would 
be less injurious to those interested, than a s sale of the 
slaves: 

It w as, therefore, ordered that the administrator se}] 
the real estate, (including the lot for which the action 
was brought,) to satisfy the debts against the estate. 
It was further ordered, that the administrator return 
the amount of the sale within three months, to the 
court. 

And on the fifth day of February, eighteen hun- 
dred and twenty-three, the administrator returned, 
under seth, that he had, on the same day, sold to Ben- 
jamin Bradshaw, the higiest bidder, four-fiiths yart 
of lot number three, on the North side of Market- 
street, and four-fifths part of lot number three, on the 
South side of Monroe street, all in the con of Ment- 
gomery, belonging to the estate of Archibald C: amp- 
bell, deceased,—which return was received and pl 
ed on the records of the court. 

And at the present term of the Supreme court, the 
plaintiffs in error, as sioned the matters coutaived in 
the bill of exceptions, for error, and prayed that the 
judgment below, might be reversed, Xc. 


Dargan and Thorington, for the plaintifis in error. 


Campbell, contra. 


COLLIER, C. J—This was an action of trespass 
to try titles, brought by the defendants in error against 
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the plaintiffs, in the Circuit court of Montgomery. 
The pleas were, “ not guilty y, liberum tenementum,” and 
aspecinl plea, that title was acquired by purchase of 
an administrator, under an order of sale, made by the 
County court of Montgomery. . 

On the trial, it appeared that the administrator of 
the estate of the ancestor of the defendants in error, 
petitioned the County court an order to sell cer- 

tain real estate of his intestate, (of which that now in 
controversy is a part, ) 5 an a ; ennai that it was 
necessary to sell either slaves or land, in order to pay 
the debts of the intestate, and that the heirs would be 
less injured by a sale of the latter, than the former.— 
On the exhibition of the ix etition, the judge of the 
County court directed ciiati ons to issue to all parties 
interested, t« appear, &e. and shew cause, if any there 
was, why the land should not be sold. 

At the return of the citation, an entry was made, 
reciting, that the parties interested had had due no- 
tice, and that they failed to shew cause as required : 
wher ‘upon the court being satisfied of the truth cf the 
al e zation, that the heirs would be less 1D} inred by a 
sale of the land, than the negroes, codeved tnat the 
real estate described in the petition, be sold by the 
administrator, and due return be m: ade thereof. 

The judge of the Circuit court, in his charge to the 
jury, assumed, that the proceedings of ~ County 
court might be collaterally impeached, and thet. un- 
less certaiu facts, such as the execution 
the administrator, faithfully to aceouat ior vue 


eds of the sale, doc. appeared of record, the it 
the heirs was not divested. 
The only quest yn) winch epee | How } 
whether the County court had 3 
case stated in the 1 tition. The seco 


. 2 “ } } 
the statute of erghieei hundred wad 


“an act concerning judicial proceedings,’ expressly 
authorises the County court to proceed, on petition 
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and citation, to order the sale of land belonging to the 
estate of a deceased person, when the estate, or those 
entitled to inherit the same, would be less injured by 
a sale of the real property, than the slaves. It is 
clear that the jurisdiction was put in full exercise, if 
not earlier, at least when the court recognised the pe- 
tition and made its order for the issuance of citation, 
This conclusion is fully sustained by the opinion of 
this court, in Wyman vs Campbell ; and consequently, 
a further examination of this case is rendered unne- 
cessary. 

The judgment is reversed and the cause is reman- 


ded. 
GOLDTHWAITE, J., not sitting. 
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TROTTER, adm’r, vS BLOCKER & WIFE, et al. 


Chancery will assist and protect trustees in the performance 
of trusts whenever they seek the aid and direction of the 
court, as tothe establishment, management or execution of 
them. 


. Equity subjects trusts to the same construction that a court 


of law does legal estates, and a donee must have capacity to 
take, whether it is attempted to convey title directly to the 
party himself, or to another, in trust for him, 


. The capacity of a slave so far as relates to a bequest of free- 


dom, forbids his being a cestui que bust: therefore, where 
one, by his last will and testament, bequeathed freedom af- 
ter his death, to his slaves, it was held, that they were not, 
under the will, entitled to freedom, but must be held subject 
to distribution, according to law, as in cases of intestacy. 


. Slaves, in this country, are not analagous in their condition, 


of the villeins of the feudal ages, but may be more aptly 
compared to the slaves of the ancient Greeks and Roians. 
They have not the capacity to take property, either by pur- 
chase or descent; and as it regards their transmission from 
owner to owner, they are considered as personal property,—— 
things, rather than persons. 


. The first article of the constitution of Alabama, in relation 


to slaves, is equivalent to a positive inhibition of the right of 
the owner to emancipate them, except only under such regu- 
lations as the legislature may prescribe. But, even under 
the statute of eighteen hundred and thirty-four, slaves can- 
not be emancipated, in this State, by will, either absolutely 
or upon condition, as such attempt at emancipation, would 
not be a compliance with the legislative direction. 
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Srror to the Circuit court of Lawrence county. 
Bill in Chancery. Richard ‘Trotter, adm’r, with the 


°y% . } Ps ! 
Willannexed, of alland singular, the goods and chattels, 


rights and eredits, which were of Walliam Butler, late 


‘ 


of the said county, deceased, at the Spring term of 
the said court, eighteen hundred and _ thirty-seven, 
filed his bill, stating, that said William Butler, deceas- 
ed, did, on the twent y-ninth day of August, eighteen 
hundred and thirty-two, sign, seal, publish and de- 
clare, his Jast will and testament, by which he declar- 
ed that it was his will and desire, that his just debts 
should be paid by his executors, out of his personal es- 
tate — That after his death, all and every one of his 
negro slaves should be free wg emancipated—they 

and their heirs, forever. He also eave and b eques ath- 
ed unto his said negroes, ail Ins plantation utensils and 
kitchen furniture, and one year's clothing, and one 
year’s provision, out of his estate; and if the laws of 
the State were such, that the said negroes could not 
remain within the limits thereof, free, then he gave 
and bequeathed the sum of one hundred dollars to 
the said negroes, to remove them to some other State 
inthe Union. He also gave to his grand daughter, 
his silver table and tea-spoons, and brass kettle, and 
to his grand son, his watch. All the residue of the 
estate, he ordered to be equally divided between all 
his grand-children ; and appointed his brother-in-law, 
Griffin Bayne, and his brother, Aaron Butler of Giles 
county, State of ‘Tennessee, his executors, &c. That 
said William Butler departed this fife, about the thir- 
teenth day of March, eighteen hundred and thirty-six, 

and one Richard Burruss obtained letters of adiwinis- 
tration on the estate, from the judge of the Orphans’ 

court of said county, as in cases of intestacy. That 
the orator, from the ereat confidence and friends! hip 
of testator towards him, was, and had been for many 

years, acquainted with his pecunk ary engagements ; 
and that. at the time of his death, as the orator was 
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advised, the debts amounted to three hundred and ele- 
ven dollars and filty cents. ‘That said Richard Bur- 
russ obtained of the Orphans’ court of said county, 
and executed in the mont of April, eighteen hundred 
aud thirty-six, an order of sale of the estate of testa- 
tor, except the negroes hereinafter specified, and the 
amount for which the property sold was twelve hun- 
dred dollars. 


. 


an 1 . 7 f 
At the same time, he hired, ior e bala nee of the 
1 
i 


year, to divers persons, the negroes belonging to the 
estate—all of eane the testator died possessed of, as 
follows, to wit: Dick, aged forty-two years; French, 
aged thirty- five years; Charlotte, aged twenty-four 
years, a nd her children, Arrenna, 


l 
1 
i 


aged five years, and 
Emily, aged two years; Hannah, aged eleven years ; 
Juliet, aved thirty-two y urs, Ana her children. Ann. 
aged seven years, und Moses aged two years; James, 

aged eleven years, 
The hire for all which amount 
forty-four dollars and filty cents. That at 
aforesaid, the specitic legacies, plantation = and 
kitehen furniture, were also sold, and | eht the sum 
of one hundred and three dollars : m4 ana 
cents. That the neeroes, with the addition of Lucet- 
ta, a child of Juliet, and about three months old, were 
hired out by said Burruss, for bss current year, on 
the third day of ster for ne sun yf SIX hundred 
and one dollars 

That the next of ku ; estator, < ecording to 
law, were Mary D. Bincket. Ww sill of Wilham Block- 
er, of Mobile, and Charles W., Francis K., Elizabeth 
and Jessima Butler, who were infants, and resided in 
said county of Lawrence, with their mother, Mrs Ma- 
Fy Butler. That the sad next of Kan hac possession 
of some of said nevroes, aud evinced their determi- 
nation not to deliver them to the orator, pretending 
that they had a legal property in them. That Aaron 
Butler, one of the executors, nominated in said last 
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will and tenement, departed this life, before its pro- 
bate, and the other executor therein named, renounc- 
ed the execution of the same. After due notice, and 
citation to, &c. said last will and testament had been 
duly proved, and admitted to record, by order of the 
judge of the Orphans’ court of said county. That 
orator had been appointed administrator with the will 
annexed, of the testator, by order of the judge of said 
court, and to that effect had letters of administration, 
and that the letters to Richard Burruss, had been du- 
ly revoked. 

That the negroes above mentioned, so far as they 
had discretion; and Juliet and Charlotte, for their chil- 
dren, who had obtained to vears of discretion, were 
willing and anxious to avail themselves of the pomane, 
just and legal bequests of their late master, William 
Butler, deceased, and to comply with the provisions 
of his last will and testament, by removing beyond the 
limits of the State of Alabama, (that they might not 
become a charge to the same, and if according to the 
policy of the same, they could not remain in the same 
and be free,) to any State of the Union, where they 
might enjoy but qualified freedom. 

Complainant further represented, that he esteemed 
it his duty, as trustee, faithfully to carry into effect the 
last will and testament of the testator, according to his 
obvious and benign intentions—that he ought, as far 
as he could, pay over the specific legacies, or the pro- 
ceeds of them, to the legatees, where the said speci- 
fied legacies had been sold—that he ought to remove 
the negroes; and any children of the females that 
might thereafter be born, beyond the limits of the 
State, to some other State of the Union, where they 

might be free, and that he ought to pay the said ne- 
groes respectively the wages they had earned, since 
the decease of the testator, as also any wages that they 
might earn before they were remov ed from this State: 
That such a line of conduct involved no violation of 




















THE SUPREME COURT OF ALABAMA. 213 


— policy, or the leg ll or equitable rights of the 

extof kin. Complainant esteemed the above to be 
the true aud leval inte: oe daaiiain of the said last will 
and testament. 

Orator further complained, that Wilham Blocker, 
in right of Ins wile, Mary D.—and Charles Butler, 
Francis Butler, Elizabeth Butler, Jessima Butler, and 
some of the relatives of the four last, insisted that the 
above was not a legul inte1 rpretation of said last will 
and testament: that as to any legacies or bequeasts to 
the said negroes, they were void and illegal, and ¢ as tu 


the same, said William Butler died int 


estate 


J - 
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Se ean ] . ? 
also threatened to institute | 4 ¢ ~ avainst 
orator. should he earr it, i eonGcuct, nis inter- 
pretation of the sa { willand testament. He was 
also § anprehe ve ( e dos Loi would be 
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subjec tec d to future lx ve nee, by eer asseruon, in 


leoul proceeaines, ( ie CialmM and OvjyEctions ol the 
next of kin of said William Butler, deceased. 


¢ 


As it was possi e, therefore, that orator might be 
mistaken, as to the > inter retation of said last will and 


Sa a reese C ox nay 
testament, and t > end, thatthe rights of all par- 
] ple 2} ] “+ + ‘ Sl 
ties concerned, 1 settled on proper principles 


orator prayed, that sai cker and his wife, 
Mary D. and the said Charles W. Butler, Francis K. 
Butle’, Elizabeth Batler and Jessima Butler, mieht 
be made defenda ts to the bill: that Oui rdians ad li- 
tem, for the infants in the premises, might be appoint- 
ed, and that full, true and perfect answers might be 
made, on oath, to all and singular the alleg ilions and 
charges in the bill, and that writs of subpoena might is- 
sue, directed to the dele ndants, comnial dine them on 
a day ce rtain, to appear in court, and that they might 
be perpetually enjoined trom asserting any claim to 
the necroes, and that s itable di ‘tions ana redress 
mioht be given to the orator, with lits costs, &e. 

The bill was acco:nnanied with the affidavit of 
complainant, that the contents of the 
6p 3D 





274 REPORTS OF CASES IN 


substance and in fact, to the best of his knowledge 
and belief. 

The separate answer oi William Blocker and Ma- 
ry, his wife, to the bill, admitted the death of William 
Butler, and that probate had been had of his last will 
and testament,—that a correct copy of the will was 
set out in the bill; and that complainant had been ap- 

ointed administrator of the estate of the deceased, 
with the will annexed. ‘They admitted that the ne- 
groes mentioned in the bill, were those referred to in 
the will, and that they were correctly described.— 
They also admitted, that Richard Burruss was ap- 
pointed administrator of said William Butler, the tes- 
tator, and that his actings and doings, in relation there- 
to were correctly set forth in the bill. They also ad- 
mitted the statement of the debts of the deceased, ta 
be correctly stated ; and further answering, according 
to the statute in such cases, they said, there was nu 
matter or thing in the bill contained, good and sufhi- 
cient in law, to prevent the defendants from asserting 
title to the slaves in the bill mentioned, as heirs at 
law of said William Butler, and therefore, they de- 
murred in law to the bill, craved the judgment of the 
court in their behalf, and having fully answered pray- 
ed to be discharged, &c. 

The answer of J. J. Ormond, guardian, ad litem, for 
Charles W. Butler, Francis K. Butler, Elizabeth 
Butler and Jessima Butler, infants, and next of kin of 
William Butler, deceased, to the bill of complaint ex- 
hibited against them, and William Blocker, and Ma- 
ry, his wife, by Richard Trotter, administrator, with 
the will annexed, &c. stated, for answer, that it was 
true, that probate was obtained by complainant, of the 
will of said William Butler, deceased, and that re- 
spondents were the heirs at law of deceased; that the 
negroes described in the bill, were those referred to 
in the will, and were correctly described. It was fur- 
ther adinitted, that Richard Burruss was appointed 
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administrator of the deceased, and that his actings and 
doings were correctly set out mm tke bill. iRespon- 
dents had uo Kuowledge of the transactions which 
had taken place, but believed the estimate of the 


debts, &c. was correct, 2nd that the will was correct- 
ly set out in the bill. Respondents, further answer- 
ing, according to the statute, said, there was no mat- 
ter or thing, in the complaivant’s bill contained, good 
and sufficient in law, to ‘deprive the defendants from 
asserting title to the slaves, i in the bill mentioned, as 
heirs at law to the said William Butler, wherefore 
they demurred in law thereto, and wael the judg- 
ment of the court in their behalf, and having fully an- 
swered, to be discharged, &c. 

Upon this bill and the answers thereto, the Chan- 
cellor below ordered and decreed, that complainant 
apply to the judge of the County court of Lawrence, 
under the statute of eighteen hundred and thirty- -four, 
for a decree emancipating the negroes mentioned in 
the bill. It was further the opinion of the Chancellor, 
that the bequest of property to the negroes was void, 
and that the property belonged to the residuary lega- 
tees in the will mentioned. It was further the opi- 
nion of the Chancellor, that the negroes had no right 
to wages for their labor, before a decree for their 
emancipation. It was further ordered, that complain- 
ant pay the costs of the suit, out of the estate of the 
testator, in his hands to be administered. 

From this name complainant and defendants pray- 
ed appeals to the Supreme court, and by consent the 
cause was t pat up, neither party giving bond and 
security.—Errors to be assigned by either party. 

~ plaintiffs in error then assigned for error— 

That the court below erred, in not dismissing 
the Ae ~ caguenanty bill. 

. The court ro red, in decreeing that the adminis- 
trator could apply to the judge of the County court 
to manumit the slaves in the bill mentioned,—where- 
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fore, they prayed that the decree might be reversed, 
and the bill dismissed, &c. 

And the said Richard Trottor, the administrator, 
assigned for error, that the court below erred, in not 
decreeing the freedom of the slaves,—and, 

2. By ‘decree’ sing that the slaves were not entitled 
to the bequests i in the will aenenen, and to the avails 
of their lebor, since the disease of the testator. 


D. A. Smith, for the plaintiff in error, said—That 
American slaves were rational human beings, whose 
relations to their masters were regulated, in the ab- 
sence of statutory provisions, by analogies me princi- 
ples, deducible trom the Roman civil law—2 Kent's 
Com. 253; 1 Bay. 260; 4 Dess. a Ee rs 
Huntsville Bank, 1 Stew. 540. 

According to the Roman law, slaves were consider- 
ed mere things,—so that the master had absolute con- 
trol over the life of his slave. But the benign princi- 
ples of our law, repudiated such inhurhanity. By the 
civil law, slaves had privilege of pure hasing their free- 
dom.—2 Kent’s Com. 249. The same principle had 
been recognised in New York, and other States of the 
Dnion. 

By the civil law, masters could emancipate their 
slaves, per testamentum.—Coop. Jus. Lib. 1, tit. 5, pa. 
14, pa. 416, in notes; 1 Brown’s Civil Law, 108. Mr 
Leigh, in the revised code of 1819, of Virginia Laws, 
says, in note, p. 434—* The practice of emancipating 
slaves, seems to have been exerc ised prior to the year 
1691 ; for, by an act of that year, it was provide d that 
no negro or mulatto should, the ade ak be set free, un- 
less the person emancipating, should provide for send- 
ing his freed man out of the country, within six months 
—in default of which, the freed man might be appre- 
hended and sold, by the church-wardens : but the me- 
thod of emancipation does not appear,—vide 3 Hen. 
Stat. at large, p. 87. It was enacted, by the act of 
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1723, that no slave should be emancipated, but for 
oni ial? services, to be judged of by the governor 
and council.—4 id. p. 132; and so the law continued, 
til the revolution, 1748, edit. 1769, c. 31, s. 26. The 
general right of emancipation was pees by act of 
1782, c. 21, and modified by act of 1805, c. 10, and 
by subsequent laws, reierre ‘d to, in the sequel.” 

The sume history of the right of emanc'pating 
slaves, is substantially given by JAlarshall, arguendo, 
and Satur Carrington, im ease of Pleasants vs Pleas- 
ants, 2 Call, 331, 346.—*“ only the first introduction 
of slaves into Virginia, their owners, without any sta- 
tutory provision upon the subject, seem to have exer- 
cised, an unlimifed power of emancipation, until 1696. 
For many laws were made before that time, in rela- 
tion to free negroes.” —Judge Gun, 2 Rand. 238. An 
act of Assembly of North Carolina, passed 1777, en- 
titled “An act to prevent domestic msurrections, and 
for other pur eT has this recital,—* Whereas the 
evil and pernicious practice of jrecing slaves in this 
State, ought, at this alarming - and critical time, tu be 
guarded against, by every friend and well-wisher to 
his country ;” and enacts, “Jhat no negro or mulatto 
slave shall, hereafter, be set free, except for meritorious 
services, to be adjudg ed of and allowed, by the Coun- 
ty court, aud license first had and obtained therefrom :” 
and goes on to provide, that if any master or owner 
shall, in any other manner, emancipate slaves, under 
certain provisions and directions. the slaves might be 
confiscated and sold, for the benefit of the State, and 
the freeholder apprehending them. 

This prohibitory and penal statute of North Caro- 
lina, was the law of Pens iessee, until 1801, when she 
passed “An act empowering the County courts to 
emancipate slaves.” The recital to that act is, “where- 
as the number of petitions presented to this legisla- 
ture, praying the emancipation of slaves, not “only 
tends to involve the State in serious evils; but is also 
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productive of great expense: for remedy whereof,” 
enacts, “ That when any person or persons, being re- 
sident of this State, and owners of slaves, which they 
are desirous of se tting iree, the *y shall prea ier a peti- 
tion to the court of the county in which they reside, 
setting forth the intentions and motives for such eman- 
cipation ; and if the court, upon examining the reasons 
set forth in said petition, should be of opinion, that acce- 
ding to the same, would be consistent with the inter- 
est and policy of the State, the chairman thereof shall 
report acc. wrdingly.” ‘hen goes on, requiring the pe- 
titioner to give ‘bond and security, to indemnify the 
county, against such emancipated slave becoming a 
public charge.---See constitution of this State, art. Vi, 
tit. “Slaves.” 

By reference to Toulmin’s “Laws of Alabama,” 
title “negroes and mulattoes, bond and free”’—chap. 
13,—it appears that acts were passed authorising va- 
rious persons to emanc ipate slaves, and so far as the 
conditions of said acts are specified, it does not ap- 
pear that until December, one thousand eight hundred 
and twenty-one, emancipations were on condition, 
that slaves emancipated, should remove from the 
state. The acts of 1821--2 were on that condition. 
See same utle, chap. 16,17, 18,19 and 20. Till 
1821, I presume that emancipations were on condi- 
tion that masters emancipating, should give bond and 
security that slaves emancipated should not become 
a charge to the state. The condition of emancipa- 
tions since 1822, until the act of 1834, giving juris- 
diction to judges of the County court, has uniformly 
been, that bonds be given to indemnify the state a- 

gainst persons emancipated becoming a public charge. 
See acts of 1825, p. p. 122, 3, 4—]2 — emancl- 
pated. Acts of 1830, p. p. 36, 7, 8, 9, 77—about 60 
persons emancipated and tn several instances on the 
applications of executors. Acts of 1832, p. 98—12 
persons emancipated. The act of 1834, doubtless 
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for the same reasons assigned in the preamble of the 
Tennessee act, transfers the jurisdiction before that 
time entertained by the legislature, to the judges of 
the County courts, the owner to give notice and the 
judge to determine upon ap) ication to eman cipate, 
‘and if, in his opinion, slaves should be em: wucipated i in 
consideration of long, faithful and meritorious servi- 
ces, or for other good and sufficient cause shewn, the 
said judge may proceed to emancipate and set free 
such slave or slaves,” to remove out of the limits of the 
state, in one year after such emancipation, which 1s 
not totake eflect until after such re moval. 

Mr. Smith thus stated the common or civil law 
principle---the acts of the legislatures of Virginia, 
North Carolina and Tennessee---the constitutional 
provisions and legislation of this state, touching the 
right of masters to emanc nae their slaves---that had 
a decisive bearing upon this case. 

That one may by deed so emancipate a slave as to 
divest himself and next of kin of all title in the slave, 
isa proposition that seemed to him incontrovertible. 
The objection to such a divestiture or abandonment 
of property in the slave, could only be made by the 
creditor of the person executing such a deed, or by 
the state whose policy is such, as declared by various 
statutes, that property so abandoned, would be con- 
fiscated and sold for the benefit of the state. <A slave 
so emancipated would be taken up under the statute 
providing for the sale of runaway slaves. A deed 
manifestly fraudulent, which isas much against sound 
policy as any emancipation, however irregular, is 
binding upon the party executing it and his heirs. 

Is an emancipation, by will, of slaves, in this State, 
and provision made to remove them lo some other State 
in the Union, if they cannot remain in this State and be 
Sree, void? If so, it must be either because it is malum 
in se or malum prohibitum. T’o say that it 1s malum in 
Se, is too monstrous, for the spirit of his age, and our 
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free institutions. If, according to the principles of 
heathen Rome, emancipations were not thought immo- 
ral, it would be quite disparaging to the influences 
which Christianity has been shedding upon the world, 
for € eighteen centuries, now, to establish a con trary - doc- 
trine.. 

Judge Moane says, of the policy of emancipating 
slaves, (2 Call, 340,) it “nit st always he clear, to eve- 
ry friend of liberty and the human r: ce---[3 id.] As 
it is the police: y of the cou niry to authorise and permit 
emancipations, I rejoice to be an humble organ of the 
law, in decreeing liberty to the numerous appellor 
now before the court.” As it will be an evil day, so I 
hope it may never come, when any State w will counter 
act the just and generous W ishes of a rl 
freedom to his slaves, either by 
sistent with the pubhie salety. | 
quires that the common or civil law right of emancipa 
tion, should be guarded with suitable cautions and re 
strictions. Hence the various provisions, that s! 
should not be emancipated but for meritorious services; 
as under that policy, they were to remain in the State, 
and as such meritorious eae would constitute a 
sort of security for good conduct, and that they wou ~ 
thus not be troublesome aaa rs of society ---Tha 
when they were permitted to remain, indemnity 
should be given, that they should not become a ublie 
charge---and that, according to our recent policy, 
when emancipated, they should remove beyond the 
limits of the State. (I have found no check or re- 
striction against emancipations, to protect the cupidi- 
ty of heirs, claiming against an ancestor's will; I sup- 
pose that public. policy does not require such check 
or restriction.) T hese qualifications of the common 
law right of emanci pation, are fully justified by the 
maxim, sic utere tuo, ut alienuim non ledus: and 

right-minded owner emaucipating a slave, has : 
to complain of them. If the emancipation of slay 
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by will, providing for their removal bey ond the limits 
of the State, be not immoral, or against public policy, 
I demand the statute or constitutional provision prohi- 
biting it. 

.: he Supreme Court of the United States, in the case 
of McCutc “he n etal. vs Marshall et al., 8 Pet. R. 220— 
rapes which [ refer to, as pouring a flood of hight up- 
on this case,)—say, “As a general proposition, it would 
seem a little extraordinary, to contend, that the own- 


4 


er of property is not at liberty to renounce his right 
to it, either absolutely, or in any modified manner he 
may think proper. As between the owner and his 
slave, it would require the most ex] | plicit prohibition 
by Jaw, to restrain this right. Considerations of poli- 
cy, with respect to this species of property, may jus- 


tif v legislative regulation, as to the euards and checks 


under which such manumission shall t: uke place; es- 
pecialls Das to provide against the — s becoming 
charve: ‘ble ! for the maintenance as aves so ma weuie> 


in 
ted.” W “on have we, in the ¢ O! nstitution or laws 4 
this State, any “explicit prohibition,” against a master 
emancipating his slaves, by will,and providing for their 
removal out of this State, acco ding to the polity of 
which, they cannot remain here, and be free? . I have 
discovered no such prohibition. 

But, it is contended, that the provisions in the con- 
stitution, as to slaves, are prohibitory of this right, and 
an analogy, (too far-fet dua as Tam persuaded,) to 
support that notion, is bok -ed from article 1, seo. 8, of 
the Constitution of the United States; and the interpre- 
tation which has been given of a part of that section, 
with very distinguished ability, in Gibbons vs Ogden, 
9 Wheat. R.1. That case exhibts, in a very striking 
manner, the disastrous consequences that always re- 
sult from acontlict of laws and jurisdiction of the 
General and State eovernments, and shows, that to 
preserve the Union, and to secure the blessings to re- 
sult from it, the federal sovereignty conferred 1n that 
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section, must not be infringed upon, by State legisla- 
tion. When congress have acted in pursuance of the 
powers accorded in that section, the States have no 
right to legislate on the same subject, in contravention 
of acts of congress. But, in some particulars, in which 
congress have not exercised the powers therein con- 
ferred, the legislation of the States has been allowed 
of, as in the instances of State bankrupt or insolvent 
laws, and laws for organizing and disciplining the mi- 
litia. 

How very unlike this doctrine is the proposition, 
that the making mention in the constitution, of one’s 
common law rights, isan abrogation of them. Is there 
any such necessary coutlict between the comnion law 
and constitutional liberty, as to produce such calamitous 
results! 1 think not. The provisions in the consti- 
tution of this State, in regard to slaves, do not take a- 
way the common law rights of masters, in emancipa- 
ting them. Those provisions were, doubtless, intro- 
duced, out of abundant cantion, as the subject of sla- 
very was of such peculiar interest and delicacy, that 
the constitution could not well be too explicit about 
it. The section is prohibéfery, so far as coucerns the 
emancipation of slaves, without the consent of own- 
ers, and the prevention of emigrants to this State, 
bringing with them such persous us are deemed slaves 
by the laws of any, and of the United States, so long 
as persous of the same description, shall be slaves in 
this State. But there the prohibitery character of the 
section ends, and the remainder of it is mere /y declar- 
atory.. “'Vhey shall have power to pass laws to per- 
mit the owners of slaves to emancipate them, saving 
the rights of creditors, and preventing them from be- 
coming a public charge. ‘They shall have full power 
to prevent slaves from being brought into this State, 
as merchandize.” "These last powers I characterise 
as declaratory, because, | am persuaded, that if the 
constitution had been silent, in regard to them, the 
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legislature, having general power to regulate our in- 
ternal polity, could exercise the im, Ww shout any speci- 
fication in the coustitution,—as has been done, i in Vir- 
ginla, North Carolina and ‘Tennessee. 

But, it may be said, that slaves have not been eman- 
cipated in this State, till the act of e ighteen hundred 
an | thirty-four, without acts of the legislature. To 
that, [reply that that necessity was induced by an act 
of eighteen hundred and tive, (See ‘Toulmin’s Laws 
of Alabama, page 632,) which provided that no slave 
should be emancipated, but for some meritorious act to 
the territory, or the owner, prow n to the satis sfaction of 
the legislature. ‘This act, | —— prohibiter y, (and 
which is the only act of this State, that has that sem- 
blance,) was the law of the land, a the first of Ja- 
nuary, elgiteen hundred aud thirty-four, when it was 


repealed, (see Aikiu’s Dig. 301, sees. 3 and 5.) and the 
comnon or civil law restored. dut, it ay be said, 


that the doctrine of ¢éaf, as to the right of masters to 
emancipate slaves, by will, is of dangerous tendency. 
Th Rt, h mwvever, 1s a con ike rato of policy, W hich 
mast be addressed to the degis/ative branch of the go- 
vernmeut. 

Furthermore: If slaves ceuld not be emancipated, 
but by acts of the legislature, because of the mention 
made of the matter in the constiiucion, how is it, that 
slaves have beep introdueed into the State, as mer- 
chandize, from tine to time, without any act of the 
legislature sanctioning it?) Again: under the sixth 
article of the consiituiion of this State, tit. “ general 


~ J 


provisions,” other matters of policy, iuvolvit 1” cCOoMm- 


-— : sae “i 

mon law riguts are meniove l. To 1ustance arbitra- 
1 : ] } , 

tions, sec. 18, and vet, has it ever been thought, for a 


, } _— 
moment. that that heen sawayv tre conimon law lights 
and remadies of paurties, to a submisst ‘a, NOt In pur- 


pert ice of the s tatute ; Which have been enacted to re- 
gulate arbitrations ! 
What the comman law right of emancipation was, 
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is abundantly proven, by the history of the prohibito- 
ry legislation of Virgima, North Carolina, and our sta- 
tute of eighteen hundred and five. When the statute 
of eighteen hundred and thirty-iour was enacted, the 
right to emancipate slaves by will, providing to send 
them out of the State, did, or did not exist. It it ex- 
isted, 1 can not see how, by any legitimate mode of 
construction, that statute abrogated that right. As 
well might it be insisted, that a statute one licable to 
bargains and sales took away the right of dis — of 
property by w/2. “The allirmative words of a. sta- 
tute do not change the common law, without ats 
words added therein. Thus, the statute of wills be- 
ing in the poate e, doth not take away the custom 


to devise lands, in places where it existe d before the 
statute."—Jenk Cent. 212; - er, 155; 1 Inst. 11], 
115; 2 id. 200; Show. Parl. 


“ Ifa iy without any nega soho words, declare 
that deeds shall have, in evidence, a certain effect, pro- 
vided particular requisites are complied with, this does 
not prevent their being used as evidence, though the 
requisites are not complied with, in the same n anner 
as they might have been, before the statute passed.”— 
Jackson vs Brandt, 2 Caine’s R. 169. 

“Ifa new remedy be given by a statute in a partic- 
ular case, this shall not be extended to alter the com- 
mon law, in any other than that case. Or, as it seems 
better expressed by my Lord Vaughan, when a sta- 
tute alters the common law, the meanin @ sh all not be 
strained beyond the words, except in cases of P sublhie 
utility, when the end of the act appears to be larger 
than the enacting words.’—11 Rep. 59, Fosier’s case. 
Hob. 298; Carth. 36; Vaugh. 179. 

“Statutes made in derogation of the common law, are 
to be construed strictly; and they >are not to be construed 
as taking away the common law right, waless the in- 
tention be manifest.’ — Melody vs Reab, 4 Mass. T. R. 
471; Gibson vs Jenny, 15 ib. 205. See further. on this 
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. me 8 Fo : , ‘ ~ r 
subject, Lex vs Robinson, 2 Burr. 799. ‘The cumula- 
tive rights and remedies of statutes, do not take 
awav common law rights and reinedies. To take 


these away by statute, it musi contain express prohibi- 
tory terms or negative words, aud the maxim expressio 
unius est exciusio alterinus, does not apply in such cases. 
Doubtless many illustrations of the ru le m: iy be found 
in our statutes—to instance, the preceeding by peti- 
tion and summons, (which does not take away the 
common law actions of debt and assumpsit on bonds 
and notes,) and the matter of arbitrations betore ad- 
verted to. 

In the act of eighteen paeeres and thirty-four, there 
is nothing prokibitory of the ¢ ommon law right of e- 
mancipation. Nothing that is therein, is restrictive of, 
or even modifies it, except that it guards the public in- 
terest, by providing that persons emancipated shall re- 
move out of the State, > —_ year alter their eman- 
cipation. The judge’ of the é ounty court, for long, 
faithful and meritorious services, or for other good and 
sufficient cause shen, may em: incipate slaves, to re- 
move, Xe. a nd savin y plobts of creditors, [ can not 
conceive of a case, where such an appli ation would 
be refused: for, if the characters of the slaves to be 
emancipated, were cood, and their services liad been 
faithful, it would be matter of du/y, to emancipate ; 
and if the reverse were true, thet would be good and 
sufficie nt cause to promote the inierest of the State, by 
sending out of it, such slaves. 

The statute of cichteen hundred and t] hirty-four, is 
utterly unlike the prohibitory and penal law of North 
Carolina, which tolerated emancipations for no other 
cause than meritorious services, and where License had 
been first had and obtained. tn that act no provision 
was made, against the emancipated slaves becoming 
a public charge, or for their being removed beyond 
the State. Hence, it was indispensable to the public 
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good, that only slaves of good character should be 
emancipated. From this view of that statute it is ap- 
parent, that in this case, the case of Haywood vs Cra- 
ven's exor, 2 N. C. Law Re »p. 897, which inay ‘be re- 
hed upon, is not a pertinent authority. 

But, if the right of em: auecipating slaves by will, pro- 
viding that they should be sent out of the State, did 
not exist when the statute of eighteen hundred and 
thirty-four, was enacted, dic it confer that right !— 
To say that it did not extend to the case of one én ex- 
tremis emancipating slaves, by will, Is contrary to the 
whole tenor of our legal polity, wh ich favors linita- 
tions aud provisious to effectuate the intentions of ées- 
tators, that will not be counived at in deeds. 
the distinctions and ditferences, as to executory devi- 
ses,-and contingent remuatucders. , 

If the will of a testator emancipating slaves, and 
providing tu remove them beyond the limits of the 
State, be not within the /e/fer, it is surely within the 
equity of the statute. It is substantially the sume as 


tore 
- 


the statute of Tennessee, not North Coereline, except 
that the ‘l'ennessee statute provides for Load, venir st 
the emancipated becoming a publie chargce, insicnd of 
{ : ! 
their removing out of the Siate. A judicial interpre- 
Fs) j j 
tation of that statute has been given by the Court of Ap- 
ar ° ‘ e . +: 
peals of Tennessee, in case of ffope vs Jolinson, which 
has the decided approbation of the Supreme Court 


1 


of the United States, in the case of AleC% , 
Marshall et al, S Pet. Rep. 939-40. ‘Phe Court of A p- 


i 
rq - . } ? ° i ' ) 

neals say, “ That uo particular mode is specilied, either 

nail ee ee ens eee, eas ] , 
by the act of seventeeu hundred and seventy-seven. or 

} } ‘ re =< 
e:ghteen hundred and one. As betwee: e niaste 

1 | ae ‘ 4 ] se 1 

and the Sinve, the interest and volition of the nouster 
to emancipate, may be made Known by any ies of 


instrument that will completely evince 
noihing more is wanted but the assent of t 


expressed by its organ, the Court; which may show 
its determination by reporiing on the petition, and 
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certifying the same; and by causing both the petition 
aud the report to be filed among the records of the 
Court. ‘The mind aud desire of the owner may be 
as well expressed by will, as by any other instrument; 
aud whe it is made Known by his will, the duty of 
his executor is, to use 1 legal means as may be ef- 
fectual f tor the ooantel i ‘of bis purpose,” 

In the case of 4 baits vs Pleasants, 2 Call, the 
Court aided in the execution of a will emancipating 
slaves, (which, at the time it was made, could not be 
done, but for meritorious services, with the sanctien 
of the governor and sea who claimed their free- 
doi, in virtue of the act of seventeen bundred and 
elvhity-two, which was pusséd alter the death of the 
testator, in pronouncing a decree in that case, the 
Court more than once say, “So far, therefore, as con- 
cerus fhe family, they would have uo difliculty in de- 


creeing for the panpers, XC. - 
In the ease under consideration, [ humbly appre- 
bend, that the Court ld not view with favor, the 


claim of the vraud-chiidren, because it seems founded 
Onan unnatural disreeard of the wishes of an ances- 
tor, whose benevolence they should venerate.  In- 
stead of that they seem de sperately determined, as 
faras they ean, to defeat it. This case, I trust, wall 


be decided without delay,—without an enetveleies re- 
card to forms, and with reference to such intendments 


(° a } P 


In favor of freedom, as NIUSt ever he dear to the lovers 


[have no doubt of the unqualific d torisdiction of 
lntuant to execute the 


will, as he eonstrues it. The jurisdiction is the same 


. ° 1 
f 
lus Court to direct the comp 


asl the statute of eivhteen hundred atd thirty-four 
wd never been passed, “The designation of a cer- 
tain person, to whom a new power Is given by an 
ailirinative statute, dees not exclude another person, 
Who was belore authorised to do it, from doing the 
same thing.” —fosler’s case, 11 Rep. 64. Should the 
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court, however, have any misgivings as to this, as the 
complainant seeks directions as to the interpretation 
and execution of his trust, should it be deemed neces- 
sary, under the direction a the court, he will apply 
to the judge of the aie court of Lawrence, for 
such a decree, or to the legislature, for such an act, as 
the emergency, (i/ any) of the case demands. 

All other questions, as to the interpretation of the 
will, yielding in importance to the one which I have 
discussed, | commit, without remark, and with conti- 
dence, to the sound discretion of the court. 

Before coneludii 10, | will say a word, as to the right 
of the ne: groes , to the w: wes they have earned, since 
the death of the testator, or may earn. ‘To answer the 
ends of justice, Equity often cousiders that as done, 
which ought to have been done. If the wil] had been 
executed according to its obvious meaning, without 
resistance of defendants, the negroes would have had 
the benefit of hate labor. The resistance of the defen- 
dants to the interpretation of the will, contended for by 
complainant, if that interpretation be right, cunnot give 
the defendants the proceeds of the labor of the negroes, 
unless one may profit by his own wrong. 


COLLIER, C. J.—The plaintiff filed his bill on the 
equity side of the Circuit court of Lawrence, alleging 
that William Butler, late of that county, did, in Au- 
gust, eighteen hasdved and thirty-two, make his last 
will and testament, in which, among other bequests, he 
declares,—* It is my will and desire, after my death, 
that all and every one of my negroslaves be free and 
emancipated, they and their heirs, forever.—I ceive and 
bequeath unto my said negroes, all my pate uten- 
sils, and my hitch n furni iture, and give them one 
year’s clothing, one year’s provision, out of my estate, 
and should the laws of my State be such, that the said 
negroes can not remain within the limits of the State, 
free, I give and bequeath the sum of one hundred 
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dollars, to the said negroes, to remove them to some 
other State in the Union.” 

The bill then states, that the testator died in March, 
eighteen hundred and thirty-six, that one of the exe- 
cutors, designated by him, died previously, and the 
other refusing the execution of the will, letters of ad- 
ministration cum testamento annexo, have been regu- 
larly granted to the plaintiff;—that the estate of the 
testator is indebted in asum far below the extent of 
the available debts due it—and that the defendants 
are believed to be the next of kin, and legal distribu- 
tees of the testator, and have expressed their deter- 
mination to assert a right to the slaves intended to be 
emancipated by his will. The bill then prays that it 
may be determined whether the slaves are entitled to 
be free, or whether the claim set up by the next of 
kin of the testator, is allowable. 

The derendants answered the bill, not however, de- 
nying its allegations, but leaving it to be settled by 
the Court, whether so much of th e will as relates to 
the freedom of the slaves, is valid. The Circuit court 
rendered a decree affirming the validity of the be- 
quest, and referring jt to the judge of the County 

court of Lawrence, to determine upon an application 

to be made by the plaintiff, for the manumission of the 
slaves, under the act of eighteen hundred and thirty- 
four. Both parties, being dissatisfied with the decree, 
appealed to this court; and the question is here pre- 
sented, as it was below. 

In the decision of every case in Equity, a prelimi- 
nary inquiry is to be made—has the Court jurisdic- 
tion of the cause? The powers of Chancery are ex- 
traordinary, and its interposition can only be asked, 
when the ordinary tribunals are incapable of afford- 
ing full and complete relief. Inthe case before us, 
the plaintiff sets out the will of his testator—stetes 
that the defendants insist upon the invalidity of some 
of its bequests, and assert a right to some of the testa- 

Gp 37 
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tor’s estate ; which, if allowed, must prevent the exe- 
tion of the will, pro tanto. Under these circumstan- 
ces, the advice of a court of Equity is sought, that the 
plaintiff may pertor m the duties imposed ‘by the will, 
without incurring a personal responsibility. 

Applications of this kind, are neither novel or unu- 
sual. It is the pectliar office of Chancery, to com- 
pel the performance of trusts, where trustees are ei- 
ther perverse or negligent. So, on the other hand, 
it will assist and protect trustees, in the performance 
of trusts, whenever they seek the aid and direction of 
the court, as to the establishment, management or exe- 
cution of them.* This case comes clearly within the 
principle here stated.—The bequests of the will are 
trusts imposed upon the executor or administrator, 
cum testamento annexo,and whether they are valid, and 
how to be performed, are questions on which the aid 
of the Court is asked. 

In the case of Blackledge, ex’or. vs Singleton et al.; 
where the plaintiff sought the directions of the court 
of Equity, how to distribute a certain portion of the 
estate of his testator, the jurisdiction was not ques- 
tioned. Considering the right of the Circuit court 
to entertain the cause, not to admit of serious contro- 
versy, we will proceed to inquire, whether the bequest, 
that it is the “will and desire” of the testator, that all 
of his negro slaves shall be “free and emancipated, 
forever,” be legal. 

If the bequest of freedom be considered as a lega- 
cy to the slaves, it can not be maintained,—for being, 
themselves, in servitude, they have not the capacity 
to take property, either by purchase or descent.— 
Slaves, in this country, are not analogous in their 
condition, to that of the villeins of feudal ages, but may 
be more aptly compared to the slaves of the ancient 





*2 Story’s Eq. 229-325. *3 Marphey’s R. 597. 
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Greeks and Romans. As it regards their transmission 
from owner to owner, they are considered as person- 
al property, and rather as things than persons.—Bran- 
dons vs Huntsville Bank;*— Walkers, ex’ors vs Bostick.t 
And, upon this principle, it has been held, that a pro- 
mise or declaration of emancipation made to a slave, 
or for his benefit, can not be enforced in a court of 
law or Equity.—Beall vs Joseph.t While an agree- 
ment made by a purchaser, with the seller, to emanci- 
pate a slave, in a given period, will be specifically en- 
forced, at the suit of the seller— Thompson vs Wil- 
mot.§—T oS. P. Vide Cunningham's heirs vs Cunning- 
ham’s ex ors.|| 

That the owner of property is free to relinquish his 
right to it, at pleasure, as a general proposition, will 
not be denied; and the manner of the relinquishment, 
in the absence of legal restraints, must be left to his 
discretion. But the imposition of restraints, upon the 
exercise of this natural right, (the more especially as 
it respects slaves) is not only allowable, but the dictate 
of a wise policy. As a measure of expediency, the 
State owes it to its citizens at large, to protect their 
interests, by throwing suitable guards around the in- 
stitution of slavery. If emancipation were allowed, 
at the mere volition of the master, consequences, dis- 
astrous to the quiet of the country would most likely 
result, —ihe public would be burthened with the 
charge of more paupers than it would be convenient 
to support, and slaves, themselves, would be turned 
loose upon society, who either from age, or the want 
of it, could not provide the comforts, or even the ne- 
cessaries of life. And last, though not least, the de- 
moralising tendency of such a policy would be such 








*1 Stew. Rep. 320. tHardin’s R. 51. 
+4 Dess. Rep. 266. §1 Bibb, 422. 
\|Cam. & Nor. 353. 
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as should induce every christian and philanthropist to 
deprecate its toleration. 

The necessity of imposing checks upon the right of 
manumission, suggesied itself to the convention which 
framed our constitution. Accordingly, we find it de- 
clared, in the first section of the Article relating to 
slaves, that “The general Assembly shall have no pow- 
er to pass laws for the emancipation of slaves, without 
the consent of their owners, or without paying their 
Owners, previous to such emancipation, a full equiva- 
lent, in money, for the slaves so emancipated.” And 
again: “They [the general assembly,]| shall have pow- 
er to pass laws to permit the owners of slaves to eman- 
cipate them, saving the rights of creditors, and prevent- 
ing them from becoming a public charge.” This latter 
provision is a clear delegation of authority to the legis- 
lature to regulate, by law, the emancipation of slaves, 
and is quite as potent, as if it contained negative terms, 
inhibiting the exercise of such a right, but in obedience 
to the expressed will of the general assembly. Any 
other construction would make it an act of supereroga- 
tion; for independent of such a grant of power, it was 
permissible at common law, for the owner to set at li- 
berty his slaves. Why then confer this power upon the 
legislature by the constitution, unless it was intended 
thereby to abrogate the natural and common law right of 
the master. This provision can not be held to be mere- 
ly declaratory of the legislative power, for that, if unre- 
Strained by fundamental law, could not be questioned; 
and besides, this description of property was suflicient- 
ly secured by other guards in the constitution. I am 
strengthened in this view, by the fact, that until a gen- 
eral law was passed on this subject, in eighteen hun- 
dred and thirty-four, applications were made to the le- 
gislature, at every session, for leave to emancipate slaves, 
and in the invervening period after the adoption of the 
constitution, up to that time, there was no instance of 
emancipation being effected, otherwise than by legisla- 
tive permission. Contemporanea expositio fortissima est 
in lege. 
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But we are not sustained alone by a continuous and 
tacit exposition of this feature of the constitution; for this 
court, in the case of fsbell, Daniel, et al. vs Siamp’s ex or,* 
at January term, eighteen hundred and thirty, decided 
that slaves could not be emancipated by will----that it 
Was esselitial, that the authority should be given, eith- 
er by general or special enactment. ‘That case, it is 
true, Was not argued, and no written opinion drawn 
out, yet, We can not conceive how the court could have 
decided otherwise. 

Conceding the justness of this conclusion, indepen- 
dent of legislation, it has been argued by the plaintiff, 
that the statute of eighteen hundred and thirty-four, by 
an equitable construction, gives to the master the right to 
emancipate his slaves, by will, creating thereby, a trust 
for that purpose, Which those charged with the execu- 
tion of, may be compelled, or at least allowed to per- 
form. By the act referred to,it is enacted, “ That when- 
ever the owner or owners of any slave or slaves, shall 
be desirous of emancipating such slave or slaves, such 
owner or owners shall make publication in some news- 
paper, printed within the county where such slave or 
slaves reside, (or, if there be no paper printed in said 
county, then in the nearest paper thereto,) for at least 
sixty days previous to the making application, in which 
shall be set forth the time and place, that such applica- 
tion will be made, together with the names and de- 
scription of the slave or slaves sought to be emancipa- 
ted; and at the time appointed the Judge of the said 
County court, may, upon petition filed, proceed to hear 
and determine upon the application so made, and if in 
his opinion, the said slaves should be emancipated, in 
consideration of long, faithful, and meritorious services 
performed, or for other good and sufficient cause shewn, 
the said judge may proceed to emancipate and set free, 
such slave or slaves; and the clerk of the said court 


* No written opinion—never reported 
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shall make record of the same, in a book to be kept by 
him for that purpose: Provided, that such slave or 
slaves shajl remove without the limits of this State, 
within twelve months after such emancipation never 
more to return; and that such emancipation shall not 
take effect until after such removal.” 

This statute authorises the owner to make an appli- 
cation for the manumission of his slaves; andif it is to 
receive a construction according to its terms, it is mate- 
rial to ascertain who is to be regarded as such. The 
owner must be taken to be him, who is authorised to 
command the services and enjoy the profits arising from 
them, or for his own benefit to dispose of the title to the 
slave to another. Does the relationship of the executor 
to the estate of his testator, give him this right? It is 
believed that it does not. Upon the death of a testator, 
the legatees under his will become sub modo cestui que 
trus's of their respective legacies: if the estate is free 
from debt, an equitable title vests, which becomes per- 
fect in law, by the assent of the executor. If any por- 
tion of the estate is undisposed of by the will, it vests 
in the heirs or distributees designated by law, and guoad 
foc, they are the owners. So, that the mere authority 
to execute a will does not confer the ownership of pro- 
perty, but this continues with the testator while living, 
and after his death (if not required to pay debts) vests 
in his legatees or distributees. And there is an obvious 
propriety in withholding from an executor the right to 
emancipate slaves----at least, without investing him with 
the discretion over the subject, which the owner himself 
possesses. If it is competent to delegate the power to 
act under the statute of eighteen hundred and thirty- 
four, to an executor, he might be constrained to perfect 
the emancipation, so far as it depended upon his agen- 
cy, Without being permitted to regard any after devel- 
opments in the characters of the slaves, however un- 
worthy these might shew them to be of the boon of 
freedom; and which, had they been anticipated by the 
owner, Would have induced its denial. ‘The owner has 
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a control over the statutory proceeding, and may with- 
draw it at any time before consummation of the act, 
and retain his slaves in servitude. 

Again: In some of the States, their legislatures have 
refused to allow the manumission of slaves, by will---- 
for the reason, that wills are usually made during the 
last illness of the testator, when influences often act upon 
the mind, calculated to cause a disposition of property, 
which sober reason could not approve. And who can 
say that this consideration weighed nothing with the 
General Assembly in thus limiting, in its terms, the act 
of eighteen hundred and thirty-four. 

To recapitulate :---we have said, that the Constitution, 
by investing the General Assembly with the power “to 
pass laws to permit the owners of slaves to emancipate 
them,” has impliedly, abrogated all pre-existing modes 
of emancipation, and is, consequently,a negation of the 
right, save only in the manner, and to the extent, the 
legislature may prescribe. The legislature having sig- 
nified its pleasure that the owner shall institute and 
consummate a proceeding, having that object in view, 
there is a want of authority to confer freedom by will, 
either absolutely or upon condition, for the reason that 
it is not a compliance with the legislative direction. 

Let us now inquire whether this conclusion is in harmo- 
ny with judicial decision. In Haywood vs Craven's ex’ors.* 
it appeared that the testator, among other bequests, by 
his will, gave and bequeathed to his sister, thirty slaves, 
and after her death, gave and bequeathed twenty-nine 
of these slaves and their increase to his executors, the 
survivor of them, and the executors of the survivor, in 
trust, to have them set free by the laws of the State, in 
such time and in such manner as they might think pro- 
per. The testator died, his sister was put into the pos- 
session of the property, and by her will bequeathed the 
same to the plaintiff. The bill prayed that the defen- 
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dants might be decreed trustees forthe benefit of the 
plaintiff and compelled to deliver unto thei the slaves, 
&c. Among other arguments against the plaintiff’s 
right to recover, it was urged, that the testator having 
empowered other persons to dispose of his estate, the 
heir at law was disinherited as much as if he had dis- 
posed of it himself,sothat there could be no resulting trust. 
And further, as the testator had asked for nothing to be 
done, but in pursuance of law, it was possible that the 
slaves might yet be emancipated by the legislature; or 
the executors might procure their emancipation by send- 
ing them to some other State. ‘They should be allowed 
full time to make every proper effort to obey the will of 
their testator, and the discretion of the court could not be 
more Wisely exercised than by holding up the bill ’till 
this was done. For the plaintiffs it was answered, that 
equity adopts the same rules for the transmission of es- 
tates, that have been laid down by courts of law, and 
puts the same construction upon trusts, that a court of 
law does upon legal estates; and where a case is sent 
from the former to the latter, for its opinion, it must be 
stripped of all appearance of a trust, otherwise no an- 
swer will be given.* It is essential to every gift, that 
there should be a donor, a donee, and a thing given; the 
donee must have capacity to take and hold: where he 
has neither, the conveyance of whatever sort, is absolute- 
ly void. Again: If a devisee has not capacity to take 
when the estate ought to vest, the devise is void. In 
the case of a descent,a person not in esse may take 
when he comes in esse----A slave cannot hold property, 
and the holding it for him, whether by trust or other- 
wise, is illegal. And lastly, a statute of North Carolina 
points out the manner in which slaves shall be libera- 
ted and inhibits every other mode, which at once ex- 
cludes the idea of acomplete emancipation by will, or 





*Borr. R. 1198-9; 2 Ves. jr. 426; 4 Ib. 788. 
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of avalid authority to emancipate; so that to carry 
the trust into cifect would be, but to set the slaves free, 
coutrary to jaw. ‘the court declared the opinion, that 
the trust attempted to be cre ee by the willof the de- 
fendant’s te tor is void in law, net only as contrary 
to its general policy, but as repugnant to positive pro- 
visions by statute; “th 1c law having pointed out but one 
Leman in which slaves could be liberated, and the 
principle oo which it is allowed,—it couid not, by con- 
struction, be applied to that case in which a different 
course Was pursued. ‘The pertinency of this, to the case 
at ba My Will best appear by a refsrence to the statute on 
which the court fouadted its Reecponie The preamble 
toti2 act recites: “Whereas the evil and pernicious 
practice of frecinz slaves in this State, ought at this 
alarminy and critical time, to be guarded against by 
every frien] and well wisher to his couniry,” it is en- 
actei, “That no nerro or mulaito slave, shall hereafter 
be set free excent for mieritorio's services, to be ac judg g- 
edof andallowel by t'2 County court, and a license first 
halanlodtaine? thereupon.” Andif any slave is set free 
otherwise than the act directs,it is made lawful for 
any freeholicr in the State to take him and deliver him 
to the sheriff of the county, who is — fo commit 
him to jail, io remain until the next County court, When 
an order shall be made to sell ali hore es thus confined, 
to the hichest bidder; and the sheriif is directed to give 
at least. five an s notice tothe last owner, &c. This 
Statute declares the policy of that State to be adverse 
to the emancipation of siaves, and authorises the ap- 
prehension and sale by the sheriff, (unless claimed by 
his last owner, &c.) of any slave sct at liberty other- 
wise than it provides. Our siatute does not expressly 
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The case of Haywood vs Craven’s execniors, is then, 
an authority directly in point, toshew that it is not al- 
lowable absolutely to emancipate slaves by will, nor 
to impart to trustees an authority by such n.eans to a- 
dopt measures contemplating the performance of that 
act—(To 8. P. Vide Wright § Scales vs Lowe's e27crs.*) 

In South Carolina, the statute inhibits emancipation, 
in any other way than by deed, executed by the owner, 
in a prescribed ferm, at least a certain time before 
his death. 'The court of Chancery of that State, de- 
termined that a bequest of slaves to a trustee, with di- 
rections to set them free according to law, was an at- 
tempt to evade the law, and could not be supported. 
Walker's ex’ors vs Bostick § Walker. Sce also Lemil- 
ton vs Cragg,t Where the same principle is maintained 
in expounding a statute of Maryland, upon the same 
subject. 

In Kentucky, the legislature have prescribed a mode 
for the emancipation of slaves, without restricting the 
right by the employment of negative words.§ But in 
the constitution of that State, we find this injunction: 
“They” (the general assembly) “shall pass laws to per- 
mit the owners of slaves to emancipate them, saving 
the rights of creditors and preventing them from be- 
coming a charge to any county in this commonwealth”! 
Its Supreme court, in considering an application for free- 
dom, held, that to effect tha emancipation of slaves, the 
requisitions of the statute must be complied with— 7al- 
bot vs David.) Here is a case strikingly analogous in 
principle, to the one before us—like our act, that of 
Kentucky speaks affirmatively, while we have borrow 
ed an almost literal copy of its constitutional provision. 

But we have been referred by the plaintiff tothe case 
of McCutchen, et. al. vs Marshall, as fully maintaining 





*2 Murph. R. 354. + 4 Dess. R. 266. 
t 6 Harr. & J. 16—and 2 Har. & McH. 199. 
§ Laws of Ken. Morehead & Brown’s ed. Ist vol. 608. 
|| Art. 7, s. 1. {| 2 Marsh. R. 608, ToS. P.2 Bibb’s R. 57 
** § Peters’ R. 226. 
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the authority of the master to emencipate his slaves by 
will. ‘That case arose in Tennessee, aad was of course 
subject to itslaws. The testator, (Patrick M’Cutchen,) 
ainJviz other bequests, proceeds as follows: “I give and 
bequeath to iny beloved wife Hannah, during her natu- 
ral life, the tract of land on which I now live, together 
with all its appurtenances, and the residue of the slaves; 
the slaves to be subjeot to an arrangement, to be made in 
a subsequent article of this testament.” 

In a subsequent part of the will, he directs the slaves 
to be set free after the death of his wife, to whom he had 
given them for life. 

Azainst the validity of the bequest of freedem, it was 
argued, that the laws of Tennessee did not authorise 
emancipation by will, but only authorised it for merito- 
rious services, to be judged of by the County court—that 
they prescribed the method of proceeding where manu- 
mission Was proposed; and provided for the sale of the 
slave, where the master attempts to free him, without 
co.nplying with the directions of the law. Further— 
that by the testator’s death, the property in the slaves 
passed to another; so that it was incompetent for the 
public, through its organ, the County court, to give an as- 
sent to their manumission, on the application of a trus- 
tee, designated by the testator. ‘Tothisargument, it was 
answered, that the laws of Tennessee did not prohibit 
the emancipation of slaves, by will, and that the execu- 
tors were authorised to observe the directions of the will, 
if the assent of the State, through its appointed organ, 
could be obtained—and that the next of kin have no vest- 
ed rights to be affected by such act. <A contrary argu- 
meat could only be supported, upon the ground, that 
there is a positive law, inhibiting any other mode of 
emancipation, than that expressly pointed out. That 
the restrictions upon that right, contained in an earlier 
enactment, and the authority to sell slaves, not manumit- 
ted, according to its directions, had been repealed by a 
a later law, and general powers given to the County 
court upon the subject. The court, in its opinion, say. 
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that the act of North-Carolina, of seventeen hundred and 
seventy-seven, which was in force in ‘Tennessee, Las 
been mod fied, by a statute of the latter State. passed in 
eighteen hundred and one—as far as it relates to its re- 
str:ctive terms: so that, no pos.tive inhibit.on wes im- 
posed upon other methods of manumiss:on, n_t prcv.ded 
for by it. Lesides, the question, Whether an cxecutor 
shall be authorised to consummate the freecom of slaves, 
by an application to the County court, or thet tribunal 
be authorised to entertain such a proceeding, was dctcr- 
mined by the Supreme Court of Tennessee, in the case of 
Hope vs Johnson, in the affirmative. The opinion in that 
case was regarded as a judicial interpretation, by the 
highest court in the State, of one of its own statutes, 
which not having been called in question, in its own 
tribunals, was regarded as conclusive. 

In the case of Hope vs. Johnson,* the Court say----“ As 
between the master and the slave, the intent and voli- 
tion of the master to emancipate may he made known 
by any species of instrument that will completely evince 
it; and then nothing more is wanted but the assent of 
the State, expressed by its organ. the court---which nay 
shew its determination, by reporting on the retition, 
and certifying the same; and by causing both the pe- 
tition and the report to be filed among the records of 
the court. The mind and desire of the owner may be 
as well expressed by will, as by deed, or any other in- 
strument; and when it is made known by his will, 
the duty of his executor is to use such legal means as 
may be effectual for the completion of his rurpose.”---- 
See also, McCutchen vs Price.t 

The judgment in the case of McCitcher, et al. rs Mar- 
shall, is professedly founded upon the decision cf Fere 
vs Johnson, and thet case upon an offirmetive stctrte. 
uncontrolled hy a constitutional provision, such es ours, 
and does not at all conflict with the conclusicns we 





* 2 Yerger’s R. 128. +3 Hayw. R. 212. 
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have expressed. So, that however obnoxious we consi- 
der it to lezal criticism, we forbear to remark further 
upon it, as it does not lie in our way. 

In Pleasants vs Pleasants,” the heir and executor of 
Join Pleasants, and the executor of Jonathan Pleasants 
fiiel his bill in Chancery, in which it is substantially 
allezed, that the respective testators bequeathed tle 
slaves in question, to legatees, named in their wills, up- 
02 coOid.t:o2 that they should be emancipated when 
they attained a certain aze, and the laws would per- 
m.t,----that some of them had attained the age appoint- 
ed by tne will, and the laws now anthorised their free- 
dom. The plaintiff claimed title for a breach of the con- 
dition, or as an executor. to perform the directions of the 
wills, and had applied to the defendants to emancipate 
the slaves, which they refused to do. ‘The bill prays 
that the slaves may be delivered up. to be holden in 
trust, for the purposes of the wills of the testators, and 
that the court would direct the manner of their eman- 
cipation, and for general relief. ‘The allegations of the 
bill were not materially denied by the answers. So 
that the cause was examined mainly upon the ques- 
tions of law arising upon the bill itself. The judges de- 
livered their opinions seriatism, in Which, conceding it to 
be a nice question, whether the negroes are entitled to 
freedom, the adjudge the following 5 P Oints: dpsed -That 
in Virginia, up to the year seventeen hundred and forty- 
eight, the owner of a slave was allowed to cohancinate 
him, upon the principle, that every one had a right to 
dispose of his own property, as he pleased; but, in that 
year, a law was enacted, to prevent the manumission of 
slaves, except for mer.torious serviecs. to be judged of by 
the executive. This law remained unaltered until sev- 
€ite22 hualreld and eizhty-two, when the act passed to 
to'erate emancipation, upon condition that an indemni- 
ty shoull be givea to the public, azainst loss and ex- 
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pense. Second—Though the emancipation provided for 
by the will was unqualified, Without any act to be done 
by the legatees or trustees; yet the act contemplated by 
the testator had substantially taken place, by the pas- 
saze of the statute of seventeen hundred and eighty- 
two. Third—The negroes were not legally emanci- 
pated, under the wills, and the act of seventeen hundred 
and eighty-two, enacted subsequently to the testators’ 
deaths; but they should be liberated, on the ground of a 
atrust created by the wills, the performance of which 
that statute made perinissible. Fourth—The testators’ 
power to emancipate, was restricted by the act of seven- 
teen hundred and forty-eight, and had the slaves been 
bequeathed on condition that the legatees should imme- 
diately manumit, such condition would have been void, 
and the property vested; yet a condition, the perform- 
ance of which was to be postponed, until authorised by 
law, was not of that sort. Fifth—The limitation in fa- 
vor of the slaves, if to be tested by the rules applying to 
the remainder of a ch&ttel, upon a contingent event, 
would be too remote, and therefore void; but consider- 
ing the character of the property, these rules should not 
be applied. Sixth—The construction of the wills must 
be, as it should have been, at the death of the respective 
testators. And lastly—That an acceptance of the lega- 
cies, under the wills was an inchoate contract to eman- 
cipate the slaves, which was essentially made complete, 
by the passage of the act of seventeen hundred and eigh- 
ty two. But, in as much as the testators did not declare 
their minds, whether they would compel their legatees 
to manumit, on the terms imposed by that act, they can 
not be compelled to execute the requisite bonds; yet the 
executor, or any other person, may voluntarily give them 
—and the bonds thus given, would be quite as effectual 
to consummate freedom. 

That this case does not, in the slightest degree, op- 
pose the construction we have placed on our statute, 
must be apparent to any one who will carefully exa- 
mine it. The court assume it, as a point undeniable, 
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that the act of seventeen hundred and forty-eight, depri- 
ved the owner of the right to emancipate slaves by will, 
or to create a trust in that way, by which that object 
could be effected. This statute, so far as that question 
is concerned, is not materially variant fron. our own: it 
inhibits manuiission, except for meritorious services, to 
be judged of by the executive ;—ours, taken in connec- 
tion with the constitution, tolerates this right, save only 
“in consideration of long, faithful and meritorious ser- 
vicés performed, or for other good and sufficient cause 
shewn,” of which the judge of the county court is to 
determine. So that under each law, the right of the 
owner is restricted, or to be exercised in obedience to the 
judgment and discretion of an officer designated for that 
purpose. 

Not so with the Virginia statute of seventeen hundred 
and eighty-two,—that act permits “an welimited emanci- 
pation,” but annexes “a condition, imposing upon the 
person liberating, certain terms, for the sake of the com- 
munity, of which persons making a voluntary manu- 
mission might judge whether they would do the act up- 
on these terms, and use their pleasure.” ‘The terms are, 
the execution of a bond, with approved securities. condi- 
tioned, that the slaves proposed to be freed, shall not be- 
come chargeable to the public. 

The idea that this case fully sustains the plaintiff, is 
generated by a neglect to mark the striking dissimilar- 
ity between the law of seventeen hundred and eighty- 
two, and that of our own State. ‘The one intrusts eve- 
ry thing to the mere pleasure of the owner, while the 
other invests a tribunal designated for that purpose, with 
aright, uncontrolable, (save only by the legislature.) of 
determining upon the owner's mere petition. And this 
difference in the legislation of the two States de- 
prives the decision we are remarking upon, of all force, 
When sought to be applied to the case at bar—for had 
the act of seventeen hundred and forty-cight, have con- 
tinued unchanged by that of seventeen hundred and 
eighty-two. it never would have been supposed that the 
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slaves Were entitled to freedom under the wills of the 
testators: in fact, any such pretence, is directly opposed 
as Well in the argument of counsel, as in the epinions of 
the judges. 

In that case, itis adjudged as a legal principle, that 
a legacy given by words, ix presendi, Wiliich canuot vest 
at the testator’s death, because of its unlawtulness, or 
the incapacity of the legatee,is void. Now if the desire 
and will of the testator, that his slaves shall be free, be 
considered in the light of a bequest to them alone, it 
cannot be maintained; for the will does not asccrtaina 
future period, whea they shall be allowed the enjoy- 
meat of this boon, and according to lezal interpretation, 
it must vest, if at ail, imme diately upon the testator’s 
death. It is utterly iinpossible for such a bequest then 
to take effect: the assent of the judge of the County 
court must first be sourht and obtained, and this assent, 
it is more than possible, could not be had; so that, be- 
ing necessarily deferred to a future contingent period, 
the will, pro tanto, is void, and the property in the 
slaves must pass to the legal distributees.* 

We have felt it proper to consider, thus at length, the 
case Of Pleasants vs. Pleasanis, because it Was mainly 
relied on by the plaintiff, as sustaining his testator’s will. 
We do not think it necessary to examine its legal accura- 
cy, as it does not oppose any conclusion of ours :—if it 
did, it is more than possible, we should, with all our re- 
spect for the Judges who determined it, be tempted to 
question the correctness of some of the positions they 
maintain. 

It has been argued further for the plaintiff, that though 
the bequest, in favor of the slaves, may not come within 
the equity of eighteen hundred and thirty-four, yet it may 
be regarded as a trust imposed upon the executor, and of 
consequence, upon the administrator, cum lestamenio an- 
nero—the performance of which ] ] f 
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not enforced against) the executor, by a removal of the 
negroes to some other State, where they may enjoy their 
freedom; that the terms of the will shew, that such a per- 
formance was not beyond the contemplation of the testa- 
tor. ‘Tothis argument, it may be answered, that the on- 
ly means known to our law, of imparting liberty to slaves, 
is either that provided by the act of eighteen hundred and 
thirty-four, or the special permission of the legislature; 
that the will does not contemplate their removal to ac- 
quire, but to enjoy freedom, which it supposes to be con- 
ferred by virtue of the declared wishes of the testator, and 
consequently no such trust is either expressly or implied- 
ly created by the will, asthe argument assumes. Butlet 
the premises be conceded, and how standsthe case? <A 
divestiture of title is not sought by the application of our 
laws, within whose jurisdiction the slaves are, but by the 
force of other laws, Within whose influence the Court is 
asked tohave themtaken. It cannot be, that our tribu- 
nals should deny them freedom, and yet coerce or ap- 
prove their removal to another government, for the un- 
disguised purpose of effecting that end. And may it 
not Well be doubted whether the performance of th: 
trust supposed, would not oppose the policy of our Inw:? 
Besides, does not the property of atestator, if within tir. 
State, and not legally disposed of, at the time of his death, 
vest in his personal representatives or distributees, so that 
it cannot be divested by the power of the judiciary ’ 
‘These questions need not be answered, for it has been o! 
ready shewn, that the argumentisnot defensible. _ 
Again :—Equity subjects trusts to tle same construc- 
tion that acourt of law does legal estates. Anda donee 
must have capacity to take, whether it is attempted * 
convey title directly to the party himself, or to another in 
trust for him.* Here, the plaintiff insists, that the adi 
nistrator, cvwm testameni‘o annexo, isMade a trustee by the 
will, to execute its directions: so far as it relates to the be- 
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(quest of freedom, the slaves themselves must be the ces- 
‘ut que trusts. Does not their incapacity forbid this? If 
it does, would not such a trust fail, because there was no 
one competent to claim its benefit ?* 

Weare of opinion, from a view ofthe entire case, that 
the slaves intended to be manumitted by the will of the 
testator, are not entitled to freedom. ‘The decree of the 
Circuit court is therefore reversed; and the slaves imust 
he held subject to distribution, according to the laws of 
this State, as in cases of intestacy —the testator not hav 
ing made any other disposition of the void or lapsed le- 
“acies, bequeathed by his will. And as there are suffi- 
cient reasons for believing that the plaintiff’s bill was 
exhibited, bona fide, for the purpose of obtaining the di- 
rections of the court, in the execution of the will. the 
costs of this court, as well asof the Circuit court, should 
he paid out of the estate of the testator, in plaintiff's 
i:ands to be administered. 

The bequest of plantation utensils, kitchen furniture. 
&c. being made in anticipation of the freedom of the 
slaves, must cf course fail, for the reasons stated.—and 
i: ceeree will be entered accordingly. 





*4 Dess. R. 266—Cam. & Nor. R. 353. 
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EZELL US MILLER. 


| for the decision of the Court, upon the points raised in this case, 
ee the opinion in the case of Sampson and Lindsay vs. Gazzam.— 


Page 123, of this volume. ] 


Mrror to the Circuit court of Autauga county. 

Action on the case against defendant, as a common 
carrier. At the Spring term of the Circuit court of 
Autauga County, eighteen hundred and thirty-two, 
Hearv D. Miller declared against John Ezell, for that, 
whereas, defendant, on a certain day, in the county 
aforesaid, was possessed ofa cerinin steam-boat, which 
he employed in conveying and transporting goods, 
wares, merchandise aud passengers, from different 
prots, situate uponacertain public hich-way, called the 
Alabama river, to other ports situate thereon, for a rea- 
sonable compensation and reward, for the freight; and 
whereas, under the laws and customs of the State, he 
was bound, as a common earrier, to use the utmost care 
and dilligence, in safely couveying and, transporting 
all the 
to his care, to their place of destination,—neverthe- 
less, the said defendant, contriving, and maliciously 
and fraudulently intending to injure the plaintiff in this 
behalt} so carelessly demeaned and conducted himself; 
that certain eight bags of cotton, of the value of one 
thousand dollars, that the plaintill placed on board of 
ihe said steam-boat, at Miller’s Landing, on the said 
river, to be conveyed to Mobile for a certain reasona- 
ble hire and reward, then and there agreed on, were 
destroyed while on board of the said boat, and before 
the same were conveyed to Mobile—so that the same 
were wholly lost to the plaintill,; and were never de- 
livered to the plaintiff, or any personin Mobile, for him. 


eoods, wares and merchandises, so committed 
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The second count charged, that plaintiff had deli- 
véred on board of the boat, at Miller's Landing, cer- 
tain other eight bales of cotton, to be delivered at 
Mobile, for a reasonable hire, which were wholly lost, 
and never came to hand at Mobile. 

The third count charged, that defendant received 
of plaintiff, at Miller’s Landing, certain other eight 
bales of cotton, to be conveyed by said steam-boat, to 
Mobile, for a reasonable hire and reward ; and that, 
disregarding his duty, as a common carrier, defendant 
did not convey them to Mobile; but while the same 
was on board of the boat, by the carelessness of said 
defendant and his servants, and the mismanagement 
of the boat,the same were lost to the plaintiff: 

The fourth count charged, that plaintiff lost eight 
bales of cotton, which casually came into the posses- 
tion of defendant, by finding, that defendant refused 
so deliver them to plaintiff ; and had converted them 
to his own use, &c. 

To this declaration the general issue was pleaded. 

And at the Fall term of the court, eighteen hundred 
and thirty-four, a jury being elected, tried and sworn, 
well and truly to try the issue joined between the 
parties, on their oaths, said they found for the plaintiff, 
&c. It was therefore considered by the court, that 
the plaintiff should recover of the defendant, the sum 
assessed by the jury, together with his costs, in the 
suit expended, &c. 

From this judgment there was a writ of error to 
this court,—and the bill of exceptions stated, that on 
the trial of the case, the plaintiff offered evidence, 
tending to shew the shipment by him of eight bales 
of cotton, on board the steam-boat Mobile, of which 
the derendant was part owner. ‘There was no evi- 
dence offered by the plaintiff, tending to shew any ex- 
press contract between him and defendant, in relation 
tosaid shipment. Plaintiff proved that the said steam- 
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boat was burnt up, and destroyed by fire, and the cot- 
ton thereby Jost and destroy ed. 

The defendant produced the certificate of the war- 
dens of Mobile, shewing the said boat to be staunch, 
well provided, and in all respects river-worthy, and 
offered to prove, by numerous witnesses, that it was 
usual and customary among all persons, trading or ship- 
ping goods or cottonon the Alabama river, when no bills 
of lading were taken for the goods or cotton shipped, 
to cousiler them as shipped under a contract to deli- 
ver at the place of destination, the dangers of the ri- 
ver only excepted. Iie further offered to prove, that 
dangers of the river, included all the dangers inci- 
dent to steam-boat navigation—and that any ‘loss hap- 
pening by fire, without the negligence or want of care 
of those having the charge of the steam-boat, was with- 
in the term of the exception ; and that their meaning 
had been affixed and given by the general usage and 
custom of all persons shipping on the river. Defen- 
dant further offered to prove, that, by the usage and 
custom of merchants on the Alabama river, and in 
Mobile, such meaning had been given to such con- 
tracts of shipment, as heretofore stated. 

Defendant further offered to prove, that the sid 
fire was not occasioned by the want of care, skill or 
diligence, and was no way attributable thereto: that 
the said boat was skilfully managed, and navigated ; 
and that the utmost care and diligence were taken, to 
prevent any injnry from fire. All which evidence 
the court rejected, and charged the jury, that the de- 
fendant was responsible, under the contract which 
the law implied from his recetving the cotton, to be 
carried for hire, and made him liable for the cotton, 
unless it was destroyed by the act of God, or the ene- 
mies of the State. 

The plaintiff in error assigned for error, that the 
court below erre |, in giving the charge, and rejecting 
the evitence, as specilied | in the bill of exceptions, 
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Campbell, for the plaintiffs in error. 
J. A. Thoringion, contra. 


ORMOND, J.—The questions of law arising in this 
case, have been settled, in favor of the plaintiff in er 
ror, by the decision of this court, at the last term, in the 
case Of Sampson and Lindsay vs Gazzam.*~ Vhe judg 
ment must, therefore, be reversed. and the cause remand 
ed for another trial, in conformity with the opinion of 
the court in the case above cited. 


*See page 123 
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EZELL VS ENGLISH. 


1. Asa general principle, a bill of lading vests in the consignee, 
the legal title m the goods shipped: but the title thus trans- 
ferred, may be re-vested in the owner, and where the con- 


gigier lias not accepted the consignment, and disclaims all 


interest in the goods shipped, the court will intend that the 

title \ -vested 

For t! ion of t] her points made in this case, see the case 
of Sampsor | Lindsay vs Gazzam, page 123 of this volume. 

Error to the Circuit court of Autauga county. 

Acting onthe ease, against defendant, as a common 
carr! I. English, the plaintiff, who sued 
tor t l ene of John Low. declared, at the 
Spring icrm of Autauga Circuit court, elghteen hun- 
dred aad thirty-two. against Ezell, the defendant— 
for thai, snid defendant, at a certain time before that 
mentioned, was the owner of a certain water-craft, 
called tenm-bont, named Mobile,-and a common 


earrier on said boat, ona certam highway and water 
course, called the Alabama river, and on the Mobile 
river, (rom the town of Montgomery, Alabama, to the 
port of Mobile, Alabama, for hire and reward: and 
while the snid defendant was such common carrier, 
for hire on the said water course, on said boat so nam- 
ed as aforesaid, and subject and liable, es such, to re- 
eeive and safely convey, on the said steam-boat; all 
such goods, wares and merchandise and property, as 
was usually conveyed on such craft from Montgome- 
ry to Mobile, and from Mobile to Montgomery, for 
any of the citizens of the State, for reasonable re- 
ward and compensation—the said plaintiff, at the spe- 
cial instance and request of the said defendant, or 
the twenty-seventh day of February, eighteen hun- 
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dred and thirty-one, at Montgomery, aforesaid, put 
and placed on and upon the said steam-boat, Mobile, 
then lying at the town of Montgomery, Alabauia, cer- 
tain goods aud cnattels, of great value, to wit, forty- 
six square bales of cotton, to wit, of the value of six 
thousand dollars, to be, within a convenient and rea- 
sonable time, carried and conveyed in said boat, from 
the said town of Montgomery, Alabama, to the port 
of Mobile, Alabama, and there safely delivered to said 
plaintill, or his agent, in the like good order and con- 
dition, (the dangers of the river “only excepted,) for 
certain reasonable freight, hire and reward, then and 
there agreed on, to be paid to the said defendant, to 
wit, for one dollar per bale; and said defendant, as 
such common carrier, then and there, to wit, on the 
day and year aforesaid, at Montgomery aforesaid, re- 
ceived said cotton, being of the value aforesaid, on 
and upon the said boat, and undertook safely aud se- 
eurely to carry and convey the same in like good or- 
der and condition from the town of Montgomery, Ala- 
bama, on the said boat, as such common earrier, from 
the said town to the port of Mobile, within a conve- 
nient and reasonable time, and then, to wit, at said 
port of Mobile, safely to deliver the same, (the dan- 
gers of the river only excepted.) Nevertheless, the 
said defennant, not regarding his said undertaking 
and duty in that respect, as such common carrier, by 
water, on said steam-boat, did not, nor would, safely 
earry and convey the said bales of cotton, of the num- 
ber and value aforesaid, from Montgomery aforesaid, 
to Mobile aforesaid, and safely deliver the same, with- 
in a reasonable time, to the plaintiff, or his assigns, as 
by his duty he was bound to do; but, on the contrary 
thereof, had wholly failed and refused so to do,—and 
although a reasonable and convenient time had long 
since elapsed, the said defendant, although not pre- 
vented or hindered by dangers of the river, had not 
delivered the said bales of cotton, or either of them, 
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to the said plaintiff, or his consignee, at Mobile, afore- 
said, but had wholly failed so to do, and still failed 
and refused so to do, &c. 

To this declaration, non culpabilis was pleaded, and 
issue taken to the country; and at the October term 
of the same court, eighteen hundred and thirty-four, 
came a jury of good and lawful men, to try the issue 
aforesaid, who, upon their oaths, said, they found for 
the plaintiff, and assessed his damages at two thousand 
three hundred and forty-one dollars and thirty-eight 
cents. It was, therefore, considered by the court, that 
the plaintiff recover of the defendant the said sum 
of two thousand three hundred and forty-one dollars 
and thirty-eight cents, the amount so assessed by the 
jury aforesaid, together with his costs, in and about 
his suit in this behalf expended, for which execution 
might issue, &c. 

From this judgment, there was a writ of error to 
said court, returnable to this court. The bill of ex- 
ceptions tendered below, stated that on the trial of 
the cause, the plaintiff produced and read to the jury, 
(after having proved by L. Cooper, who signed the 
same, that he was clerk of the steam-boat, Mobile, and 
as such, authorised to sign bills of lading for the same,) 
a bill of lading in the following terms:—“ Shipped, by 
John Gindrat & Co. in good order, on board the 
steam-boat, called the Mobile, whereof Young 1 is at 
present master, now lying at Montgomery, and bound 
for Mobile, to say, forty-six square bales of cotton, 
marked, &c. a3 per margin—which are to be deliver- 
ed in like good order, at the aforesaid port of Mobile, 
(the dangers of the river only excepted,) to T. M. 
English, or his assigns, he or they paying freight for 
the said cotton, one ‘dallar per bale. In witness where- 
of, the master of the said boat hath affirmed to three 
bills of lading, all of the same tenor and date, one of 
which being accomplished, the others to stand void.— 
Dated at Montgomery, February 27th, 1831. 

[Signed] “ L, Cooper.” 
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The plaintiff further proved to the jury, the one 
of said cotton, and that it was shipped to him, as the 
factor of John Low, and that the cotion was to have 
been sold, and the proceeds to be paid to the said Low. 
The plaintiff further proved, that the said steam- 
boat and cotton were destroyed by fire, on the se- 
cond day of March, eighteen hundred and thirty-one, 
while on her voyage to Mobile; and bere rested his case, 

The defendant then introduced witnesses, wio sta- 


ted facts, tending to shew, that the said boat was pro- 
perly mauned, and man: iged ina skilful and careful 
manner; that the fire originated in some manner 
wholly unknown to the witnesses, but without any 


want of care or diligence e, On the part of those who 
were employed in managing the same: th: 

most endeavors were mile to extinguish the fire, and 
to save the cotton, and that the boat was not «a! 
ed, or the exertions made to save her slackened, un- 
til it became dangerous, from the leat of the flames, 
to attem} rt to do any thing further, to save the same. 
That all the officers and crew of the boat were skil- 
ful;diligent and pete e men,and attended to their 
dats ies ia a skilful, careful and vigilant manner. The 
defendant further pr oved, by two witnesses, that the 
plaintitl, in a conversation with one A. HH. Gazzam, 
one of the owners of said boat, denied that he had 
any interest, whatsoever, in any sults commenced for 
cotton lost in the said boat,---denied that he ever was 
the owner of any cotton, burnt on the said boat, or 
that he had any interest therein; and that this suit 
was commenced without any instructions from him, 
and without his consent. 

The defendant further proved, that steam-boats 
were of modern invention: that they were navigated 
by the azency of fire being placed under boilers ot 
water, thus producing steam, and that boats of this 
description cannot be navigated without the agency 
of fire: that it is impossible, under any mode yet dis- 
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covered of preventing sparks from flying from the 
furnace and chimneys attached to a boat: that accord- 
ing to the usual and customary mode of conveying 
cotton, in steam-boats, it is unavoidably exposed to 
the action of some of the sparks, which sometimes es- 
cape from the chimneys and furnace. 

The defendant further offered to prove, by nume- 
rous Witnesses, that they were in the habit of shipping 
cotton and receiving goods, by steam-boats, on the 
Alabama river, and had so been, long previous to this 
accident: that they were merchants and steam-boat 
captains and planters, well acquainted with the usage 
and custom of merchants and freight, on the said riv- 
er, and hal so been for a long time previous to said 
burning ; and that, by said usage and eustom, it was 
well ascertained that a loss arising from fire on board 
a steam-boat, in the ordinary prosecution of her voy- 
age, without the default or negligence of those hav- 
ing oni ve of the same, was a ma inger of the river, and 
within the ex: ‘eption of the bill of lading, —which evi- 
dence the court rejected. 

The defendant further offered to prove, by mer- 
ehants pa steam-boat captains, that they haa been 
fora number of years, anid ever since the introduc- 
tion of steam-boats on the Alabama river, and were, 
at that time, conversant with the meaning of the terms, 
“dangers of the river only exe epted,” as contained in 
the said bill of lading; and that, by the a and cus- 
tom of merchants a freighters, on the Alabama ri- 
ver, ascertained by general practice, custom and u- 
sage, the said words were understood to include a 
loss happening by fire, in the ordinary course of steam 
navigation, without any default or negligence on the 
part of those havng the management of the boat,— 
which evidence the court rnjected. 

To all of which rejection of testimony, the defen- 
dant, by his counsel, exceped. Some evidence was 
offered by the p laintiff, to shew that on a previous trip, 
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performed by the said boat, the officers and crew of 
the same had conducted themselves with negligence. 
The defendant introduced the certificate of the har- 
bor-master and wardens of the port of Mobile, to 
shew that the said steam-boat, Mobile, was in all re- 
spects river-worthy, according to the statute in such 
case made and provided. On this state of facts, the 
defendant requested the court to charge the jury,— 

1, That, under the contract, as proven, the defen- 
dant was bound to deliver the cotton named in the 
bill of lading, to the plaintiff, in Mobile, the dangers 
of the river only exccpted; and that if the cotton, 
without any default or negligence, on the part of 
those emplcyed in the transportation of the same, 
was destroyed by fire, it was a loss within the terms 
of the exception to the contract, and the defendant 
was not liable,—which charge the court refused to 

ve. 

2. That ifthe jury believed from the evidence, that 
fire was the necessary agent used in the navigation of 
said steam-boat, and by the necessary use of the same, 
without any default or negligence on the part of those 
employed in the management of the said steam-boat, 
the said cotton accidentally took fire, and was con- 
sumed—in that event, the defendant was not liable. — 
which charge the court refused to give. 

3. That if the cotton was burnt or destroyed by 
the dangers of the river, thatin such event the defen- 
dant was not liable,-—which charge the court refused 
to give, in the terms asked for,—and charged the ju- 
ry, that under the contract of the parties, the defendant 
could only be excused for a non-delivery of the cot- 
ton to the plaintiff in Mobile, by the act of God or the 
enemies of the State, or unless the same was delayed 
by dangers of the river, of which dangers the jury 
was to determine under the instruction of the court. 
That the dangers of the river did not extend to fire, 
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unless it was occasioned by the immediate act of God, 


such as lightning, &c 
That if the jurv believed from the evid I 

4, ‘Vhatif the jury believed irom the evidence, that 
the plaintul was not the ewner of the cotton, and had 
never accepted the con: ionment, and that the same 
belonzed to John Low, or John Gindrat & Co,—in 
that ev: it, the pres rit plaintulf | havine no interest in 
the cause of action, could net recover :—which charge 
the court refused to cive, in the terms asked for—and 


charge the jury, that if they believed that plaintiff, 
Engl! sh, was 2a factor in Mobile, and the cotton was 
shipp< ed to him by John Low, in that event the said 
3 was entitled to use his name in conducting the 

uit for his benefit, although the said English might 
. no interest in the same, an 1d that he could not, 
by any disclaimer of interest, deprive the said Low of 
this right, so to institute said suit. 

5. T hat the contract, as proved by the bill of lad- 
ing, was different from, and variant with the one de- 
scribed in the decla ration ; und that consequently, 
they should find a verdict for the defendant; which 
charge the court refused to give. 

To all which rejection of tes stimony, refusals to 
charge, and charges as given, the defendant except- 
ed, &c, 

The plaintiff in error here assigned : 

That the court below erred in the several points 
stated in the bill of exce ptions, in excluding testimo- 
ny, and giving and refusing to give the charges as 
there stated, and prayed that the judgment might, in 
all things, be reversed. 


Campbell, for the plaintiff in error. 
J. H. Thorington, coutra. 


ORMOND, J.—In this case, the same question of law 
arises as to the admissibility of testimony to explain 
the import of the term “dangers of the River” in a bill 
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of lading, which arose in the case of Sampson § Lind- 
say VS. A. H. Gazzam, decided at the last term of this 
court.* The record also discloses that the defendant be- 
low proved, that the plaintiff in the court below, denied 
that he had any interest Whatever in the suit; that he 
was not the owner of any cotton burned on tle boat; 
and that the suit was commenced without his consent. 
Upon this evidence the court was asked to instruct the 
jury “that if they believed from the evidence that the 
plaintiff was not the owner of the cotton, and had ney- 
er accepted the consignment, and that the same belonged 
to John Low or John Gindrat & Co., in that event the 
present plaintiff having no interest in the cause of ae- 
tion, could not recover.” The court refused to give this 
charge, and charged the jury “that if they believed that 
plaintiff, English, was a factor in Mobiie, and the cotion 
was shipped to him by John Low, in that event the 
said Low was entitled to use his name in conducting 
the suit for his benefit, although the said English might 
have no interest in the same; and that he could not, by 
any disclaimer of interest, deprive the said Low of this 
right to institute said suit.” To the instruction thus re- 
fused, and to the cne given, an exception was taken, 
and the matters of law theron arising, are now assign- 
ed as error. 

The instruction of the court cannot be maintained. 

It is true that a bill of lading vests in the consignee 
the legal title in the goods shipped; but the title thus 
transferred, may be revested in the owner; and this 
must have been the fact, if the consignee had no inter- 
est in the subject consigned. ‘To this effect is the de- 
cision of this court at the last term, in the case of Wm. 
Jones, Jr. V8. Sims § Scott.t 

The remaining points arising in this case have all 
been decided in favor of the plaintiff in error, in the 
case first mentioned. 

The judgment must be reversed, and the cause re 
manded. 





-_ 


*Page 123. tPage 133. 
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MGRAW US DAVENPORT AND WIFE. 


}. Where a testator gave to his wife a life-estate in certain ne- 
groes, and then proceeded to declare, that at her death, the 
negroes mentioned, should be equally divided, by valua- 
tion, between his two daughters, and added—* or should 
either of them (the daughters,) die without issue, the other 
is toget the whole of the negroes, and their increase,”—it 
was held, that the time when the bequest over was to take 
effect, was, at the death of the wife, and that upon the death 
of the wife, the propeity vested absolutely in the two daugh- 
ters :—-in other words,— 

~. That the two daughters took vested remainders in the ne- 
groes, subject only to the contingency of their not living to 
enjoy; and beiug both alive at the death of their mother, the 

; 


contingeucy never happened, and the property vested abso- 


i 


lutely in them. 


© 


- Touching the construction of wills, all the cases agree, that the 
words ‘die without issue,’ when used in a will, asa limitation 
over of personal property, unexplained or controlled by any 
other circuimstance, or language in the will, indicating a dif- 
ferent intention,—import an indefinite failure of issue, and 
create a perpetuity, which is not permitted, and the effect o: 
such limitation is, in law, to vest the entire property in the 
first taker : 


4. Nevertheless, an irreconcilable diversity exists, in relation t 
the language or circumstances found in other parts of a be 
quest or will, which shall be sufficient to indicate the inter 
tion to confine the limitation over, to a dying without issue 
at the death of the first taker. 


5, If the distinction made in reference to lands and personal pr 
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erty in Forth rs Chapman,* were true, but which is doubt- 
“A > 
ful,—the distinction fails when applied toa mixed bequest of 
male and female negroes, or of female negroes on)) 


6. The rule in Shelly’s case,t is merely a sacrifice of the particu- 
lar, to the general intent of the testator. 
Error to the circuit court Of: Autauga Count 
Action on the case. Plamtilis at the &: ember 
term, eighteen hu: dred and t] ag four, of suid court, 


declared agains tthe defendant, » r tiiat wine s the 
said defendant, whilst Louis a, ove of the plainiills, was 
sole and unmarvied, to wit, on the first day ol uary, 
eighteen hundred and thirty three, at suid county, was 
indebted to said Louisa in ithe sum of twelve hundred 
dollars, for fofont. before thai time bed and 1 ived 
by the said defendant for her use, and being so indebt- 
ed, in Pc i thereof, promised to pay the same 


when requested, And also, that said deiendant on 
the day and year mentioned, was indebied said 


a} } } 


plaintiff, Louisa, she beit ng then sole and ui narried, 


~ 


im the further sum of twelve hundred dollars, for 
money before that time by seid Louisa lent and ad- 
vanced to defendant. And being sO indel a, he, 
defendant, on the day and year aioresaid, undertook 


and promised the plaintifi; then sole and unmarried, 


to pay the same on request—all of which he had fail- 
ed in doing, &e. 

To this declaration defendant pleaded, »ox-assump- 
sit, a set-off; and the statute of linrtations. 

And at the spring term of eighteen hundred and 
thirty six, of said court, a jury came, who being elec- 
ted, tried and sworn, well and tru ly ,to try the issue 
joined between the parties, upon thei’ oaths said, 
they found for the plaintifis, and assessed their dama- 








*1 P. Wms. 663. t1 Salk. 
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ges at fift een hundred and sixty dollars: It was there- 
fore considered by the court, that the plaintiffs recov- 
er of defendant the said sum of money, so assessed by 
the jury, tovether with the costs in this behalf expen- 
ded, for which execution might issue, &c. From 
which judgment there was a writ of error, &c. 

The bill of exceptions stated that on the trial of the 
suit, phiintills produced and offered to read in evi- 
dence, a copy of the last will and testament of Wil- 
lian Mc Morvis, a copy of which was appended to the 
bill. Dofendant’s counsel objected to the introduc- 
tion of said copy, as evidence, on the greund, that the 


same was not cute ‘aticated in the mode required by 
the act oi Congress on the subject, and the said copy, 
as the same was produced, was not evidence. This 
objection the court overruled, and permitted the evi- 
dence, so certified, to be read to the jury. The plain- 
tiffs then proved that alter the death of William Mce- 


Morris, 2 portion of the slaves pest in the said will, 
and be jue thed to Cynthia and Louisa Me Morris, 
came into the possession of the said Cyathia, as a part 
and portion tuereof, under the said bequest, and after she 
was so possessed of the said slaves, she intermarried 
with defendant, and that the said slaves passed into 
his possession. That the said Cynthia afterwards died 
in child-bed, the child beime still-born. That after- 
wards the defencant offered to deliver the slaves, so 
secure d, to the said Louisa, and tendered them to her. 
That she refused to receive them, and did not receive 
onl andwas then of full age. The defendant als 
proved by ‘Thomas Stone, that said Louisa lived 
his house, and that Stone informed her that he wz 
about to purchase said slaves of the defendant, an 
that she expressed her approbation 1, and said she was 
glad of it, as they were getting a good home. The 
plaintiff proved that afterwards the de »fendant purcha- 
sed the interest of the witness in the mercantile firm 
of Stone & Parsons, incurring also the liabilities of the 
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said witness for the debts of said firm: thatin } ayment 
of said purcha e, the witness received of the defend- 
ant several slaves; and amone othe ; be- 
queathed and allotted to the wid Cyt! above 
stated; that no money was paid to the « dant. 
Said s] ives, SO Le aueathed, were estinia aS elve 
hundred dollars, and they were rece'v« the ex- 
press con lition, thet the defendant! | io re- 
deem them, on paying the w red 
dollars, at any tine within thre con- 
tract. Vhat the contract of sale o1 I made 
in the month of July, ia the year ¢ lred 
and thirty two or thirty three. 13 \ ) eVi- 
dence adduced of any money hay ime 
come into the possession of the d ! the 
sale or barter of said slaves, nor as to ondi- 
tion of the said firm of Stone & Parsons: + her it 
was involved in debt and had failed, crow: - said 


firm had prosp ered and had realized pay ’ (its on 
the sales of the stock, for which the svc. were 
sold or bar ‘tered: nor was any evidence ron to 
shew whether said slaves had been rede: y not, 
under the contract above stated. ‘There wus no evi- 
dence adduced to shew that a deimand hed at any 
time been made of the defendant of the said slaves, or 
of the sum or value at which they were cs‘imated, at 
the time they were sold or bartered as afore said, to 
the said Stone; but proof was mace, that after- 
wards, said negroes were seized by plaintifis, and were 
recovered by ‘Chomas Stone in a suit <, aay them. 
On this testimony the court charged the jury, that if 
they believed that the said Cynthia and Louisa survi- 
ved the testator, and that the said Cynthia after- 
wards received into her possession, lier mo oiety of the 
slaves named in the said —. and died without is- 
sue in being, leaving the said slaves in possession of 
the defendant, that then the said Louisa became en- 
titled to said slaves; and that if they should further be- 
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lieve that the said \icGraw, had sold or disposed of 
said slaves in | t or satisfaction of a stock of 
egads, oran in tina peng — and that 
they were the value of twelve hundred 
dollars : authorised to end that amount for 
the »! | interest thereon from the time of 
such sic; e said Louisa had not vane 
herse!t of he: ¢ in said slaves by the conduct 


st: 
’ . 2 7 ? ° 

i i tne court to charge ine jury, 

bh . from the evidence, that the 
. 4 pn ° 9 ? 

wie , belore ted eds oa Vv 1th the 
pi ll ace, had madea bal gift 
of th ‘d and claimed, and had re- 
fused to : when tendered to ae thie t then 
it was isposition. ‘This charge the court 

, , 1 o , 
reia ) charged, that the conduct above 
deseribal, » rart of the said Louisa, did not trans- 
oe ' Le rE * 
ier Or COs interest or right insaidsilaves. Lhe 
= 1 2 ¢! ae } 4] sae alae 
defendan : renested the court to charge the jury, 

m A 

that ey | -od from the testimony adduced, that 


the slaves he yneathed to the said Cynthia, had been 
disposed of tov an uncertain interest, to wit, a share in 
a merc ‘firm, and to ineur the habilities of the 
member of the firm with whom he contracted, the 
amount of such habilities not being ascertained, and 
no prov! of money having been received by the de- 
fendant, that then the action for money had and re- 
ceived, could not be maintained. This charge the 
court refused to give. The defendant then reques- 
ted the court to charge the jury, that if they should, 
from the evi idence, believe that the sale of the slaves 
made by the d fendant to Stone, was a conditional 
sale, the defendant having the right to redeem the 
slaves at any time within three years from the time of 
the sale; and if the term in which the defendant had 
the right to redeem said slaves had not expired before 
the commencement of this suit, that then the suit 
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could not be maintained—which charge the court re- 
fused to give. ‘The defendant’s counsel then reques- 
ted the court to charge the jury, that in this action, 
no demand of payment having been proved, they 
could not allow interest on the sum for which the 
slaves had been sold from the time of the sale; which 
the court alse refused. ‘To all which charges, &c. the 
defendant excepted. 

The last will and testament of William “8 —— 
was dated the twenty-fifth of February, ei2 o hun- 
dred and twenty . and adna tted to ase vate in 
the court of Ordinary of Fairfield District, South 
Carolina, on the twenty fourth day of October, eigh- 
teen hundred and twe nty five 

The copy * the will and is probate, received in 
evidence on the tri al of the case, was authenticated as 
follows: “Ordinary’s oliice, or, District: 1, John 
R. Buchanan, Ordinary of Fairfield District, South 
Caroliva, and presiding judge of the said court of Or- 
dinary, to which court of Ordinary there is no clerk, 
do hereby certily that the forego lag contains a full 
transcript of the proceedings in sat 1 court, upor 1 the 
proba e of the will of William MecMorris, deceased; 
and that this attestation isin due form of law. Wit- 
ness my hand and the seal of said court, this day 
of ——A. D. 1835. 

Sioned) John R. Buchanan, Ordinary.” 

The wil provided, that all the just debts of the tes- 
tator should be paid out of the last year’s crop of cot- 
ton, then on hand, and the present year’s crop, with 
such of his stock, household furniture or plantation 
utensils, as the executor might think proper to part 
with for that purpose; and if the above mentioned 
property was not suflicient to satisfy the debts, he al- 
lowed a negro man named Ishmael to be sold, and the 
proceeds arising from such sale, or a part thereof, as 
the case might require, to be applied to the discharge 
of his debts. 
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He bequeathed to his wife, E. M., whatever balance 
might remain of the price of the negro man, after the 
debts were paid, or should there be sufficient to pay 
the debts without selling the negro Ishmael, then the 
said negro to be her's, to dispose of asshe might think 
proper. He also gave to his wife, during | her life 
time, three hundred and fifty-four acres of land, part 
of the tract on which he lived, and six negroes, to-wit, 
Clary, Moll, Maria, Silvey, Phil llis and Charlotte, to be 
her’s during her lite time: also the stock, furniture 
and plantation tools, such as should not be s oa to pay 
debts, to be her’s, to dispose of as she migl it think 
proper, for the support of the family, or otherwise to 
be given to the children at her discretion. 

He bequeathed to his son, W. M., at the death of 
his wife, a negro boy Villis, and should his said son, 
W. M., die without issue, he allowed the negro to go 
to his son H. W. M. He bequeathed to his s yn BW. 
M. one hundred and thirty acres of land, the north 
end of the tract on which he lived, and at the death 
of his wife the three hundred and fifty-four acres, be- 
queathed to her during her life. He also gave to his 
son H. W.M., at the death of his wife, the necro girl 
Charlotte; and h rer issue should she have any, to W. M. 

He bequeathed to his daughter, Louisa M., when 
she married or became of age, a negro woman named 
Silla, and her second child, named Cc reecy, with any 
other issue she might have, to be her's during the life 
of his wife. He also gave to his daughter, Cynthia 
M., when she married or became of age, a negro girl 
named Nan, with her issue, should she have a ny, du- 
ring the life time of his wife. And at the deccase of 
his wife, he allowed part of the negroes above men- 
tioned, namely, Clary, Moll, Maria, Silvey, Siller, 
Creécy and Nan, with their increase, sh ould ther ‘e be 
any, to be equally divided, by valuation, between his 
two daughters, Louisa and C ‘ynthia, or ah 1ould either 
of them die without issue, the other was to get the 
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whole of the seven negroes and their increase. Should 
there remain on hand at the death of his w ile, any 
thing of the stock, furniture, and spinon tools, &e. 
undisposed of by his wife, he allowed whatever re- 
mained to be equally divided, by valuation, between 
his two daughters, Louisa and C y nthia, or should either 
of them die without issue, the other was to get the 
whole of the stock, household and kitchen furniture, 

plantation tools, &e. not disposed of by his wile. 

Having given to his son-in-law, J. M., the husband 
of his dau: zhter J., deceased—to his son-in-law, P. C., 
the husband of his daughter M.; and to another son- 
in-law, the hesband of his daughter H., deceased, 
what he tuought to be their equal dividend of his es- 
tate, he deemed it unnecessary here to met ntio 0 them 
further. He then appx 
all former wills, &e. 

The plaintiif in error here nemgnest for error, the 
charge give en as contained in the bill of exceptions, 
and the rciusal to charge as therein requested. 


1) 
i 


Thorin sien ’ for the plaintiff in error. 


Goldihicaite & Campbell, contra. 

ORMOND, J.—The father of Mrs. Davenport, made 
his last will, by which he bequeathed certain nezroes to 
his wife, during her life, and at her death, to his two 
daughters, Louisa and Cynthia, by a clause in the fol- 
lowing words—* At the decease of my wife, I allowa 


part of ther negroes, above named, and bequeatiicd, viz: 
Clary, ‘loll, Maria, Silvey, Siller, Creecy and Nan, with 
their increase, should there be any, to be equally divided, 
by Siecle between my two daughters, Louisa and 
Cynthia; or should either of them die without issue, 
the other is to get the whole of the seven negroes, and 
their increase.” The wife of the testator died, and the 
negroes were equally divided between the two daugh- 
ters, before their marriage. The plaintiff in error mar- 
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ried Cynthia, and the defendant in error Louisa. Cyn- 
thia died, and her husband, the plaintiff in error, sold 
the negroes which were allotted to his wife. The ac- 
tion in the Court below, Was brought to recover the 
price of the negroes. On the trial, the Court charged 
ihe jury, that if they believed that the said Cynthia and 
Louisa survived the testator—that the said Cynthia af- 
terwards received into her possession her moiety of the 
said slaves, named in the said bequest, and died without 
issue in being, leaving the said slaves in the possession 


of the defendant, that then the said Louisa became en- 
titled to said slaves. Several other charges were given 
on other points raised in the cause, but the view we 
take of the case, renders it unnecessary to consider them. 


The charve above given was excepted to, and is now 
assigned for error. 

The counsel for the plaintiff in error contends, that 
the limitation over, after the death of the first taker, 
being aitcr an indefinite failure of issue, is void; and 
that the catire property vested in the first taker. The 
counsel for the defendant in error, maintained the con- 
verse of this proposition, and insisted, that the limitation 
over, Was not too remote, but was good by way of ex- 
ecutory devise. ; 

All the cases 6n this subject, (and they are very nu- 
merous,) agree, that the words “die without issue,” when 
used in a will, as a limitation over, of personal property, 
unexplained, or controlled by any other circumstance, 
or language in the will, indicating a diffcrent intention, 
do import an indefinite failure of issue. If this were 
allowed, tle consequence would be, to tie up the pro- 
perty bequeathed, and render it unalienable fer an in- 
definite period of time; thereby creating, what, in law, 
is called a perpetuity. ‘This being against the policy of 
the lax, is not permitted; and the effect of such a lim- 
itation, is, in law, to vest the entire property in the first 
taker. 

But although the decisions on the effect of the words 
above cited, without any explanatory language, or cir- 
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cumstance, in the will, evincing a different intention on 
the part of the testator, have been uniform, yet an ir- 
reconcilable diversity is found to exist both in England 
and the United States, on the language, or circumstan- 
ces, found in other parts of thebequest, or of the will, 
which shall be sufficient to indicate the intention, to 
confine the limitation over, to a dying without issue, at 
the death of the first taker. Some of the earlier cases, 
have proceeded on the character of the property be- 
queathed; and while they held the words in question, 
to import an indefinite failure of issue, When the sub- 
ject matter of the devise was land, when the same 
words came to operate on personal property, they ruled, 
that from the transitory and fleeting nature of personal 
property, it was unfair to suppose, that an indefinite 
failure of issue was intended; and construed the words 
to mean, a dying without issue at the death of the first 
taker. 

The case of Forth vs Chapman* is one of the leading 
cases in which this distinction was taken; it has been 
since followed by many other cases, and again repudi- 
ated by names of equal authority, and greater in num- 
ber. The argument in this aspect, has been strongly 
pressed by the defendants counsel, and although we are 
not prepared to say that the distinction is well founded, 
yet, if it were true in relation to personal property, in 
genera!, its application fails, when applied to a mixed 
bequest of male and female negroes; or as in this case, 
of females only. The laws impressed on the human 
race, by the Creator, for its preservation, render it at least 
reasonably certain, that at any given future period of 
time, a number of female slaves, will be found to have 
increased. 

It is a very general remark, and was made by coun- 
sel in this case, that in most cases where these limita- 
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tions of personal property have been construed, to be a 


limitation over, after an indefinite failure of issue, that 
violence is done to the intention of the testator; and 
that that intention is sacrificed for the preservation of a 
technical ruleof law. It is true that in cases similar to 
the one which produced the celebrated rule, called the 
rule in Shelly’s case, this may be true—as where an es- 
tate is given to one expressly for life, with remainder 
to his heirs, or to the heirs of his body, in fee or in tail. 
To make a construction, which gives to the first taker, 
an estate in fee or in tail, which by levying a fine, he 
can convert into an estate in fee, would serve to contra- 
dict the intention of the testator: but in truth, it is only 
sacrificing the particular, to the general intent of the 
testator. And, in most cases, We believe, that the inten- 
tion of the testator is correctly ascertained, by constru- 
ing these words, “dying without issue,” to mean, an in- 
definite failure of issue, Where they stand alone, and 
are not controlled by any thing else in the will. 

We do not therefore come to the examination of this 
question, as many judgesseem to have done, struggling 
to extricate ourselves from the trammels of a technical 
tule of law, which if established, would in all proba- 
bility, contradict the intention of the testater; but, we 
consider this like all other cases, in which a will is to 
expounded. The only question is, what was the tes- 
tator’s intention ? 

We are relieved from the necessity of threading the 
labyrinth of cases to be found on this subject, by the 
construction we put on the clause of the will now be- 
fore us. 

The testator, in the first place, gives to his wife a life 
estate in the negroes—he then proceeds to declare, that 
at her death, seven of the negroes, (naming them) shall 
be equally diviled by valuation, between his two daugh- 
ters, Louisa and Cynthia: then comes these words, “or 
should either of them die without issue, the other is to 
get the whole of the seven negroes, and their increase.” 
At what time did the testator contemplate the contingen- 

6p 4l 


TS 














ie 


330 REPORTS OF CASES IN 


cy of a dying without issue wasto happen; and on the 
happening of which, the bequest over was to take ef- 
fect, if at all? Was it at the death of his wife, or was 
it at any after period? ‘To our minds, it is most clear, 
that the contingency was not postponed to a later peri- 
od than the death of the wife. He first directs the pro- 
perty to be equally divided, by valuation, between his 
daughters at his wife’s death; but considering it as 
probable that one of them might die, and without is- 
sue, before that event should happen, he provides for 
that alternative, and in the most natural manner possi- 
ble: “or should either of them die,” &c. ‘The gram- 
matical construction of the sentence accords with our 
view. The disjunctive particle or, divides the sentence 
into two parts, and shows that the latter provision was 
only to take effect, in the event the first part of the 
clause could not be effectual, from the death of one of 
the daughters, before the death of the mother. The 
language in which it is couched fortifies the position. 
Had the testator intended to postpone the contingency 
of dying without issue, to any period subsequent to the 
death of his wife, and of course after the division of 
the negroes, it is most improbable he would have used 
the language, “the other is to get the whole of the 
even negroes.” The use of these words shows that he 
contemplated the event to happen, if at all, before a di- 
vision of the property, and of course before the death 
of the wife. Had he been looking to some future pe- 
riod of time after the death of the wife, his language 
would have been, te other to get her share, or some equiv- 
alent language. The concluding part of the bequest. 
puts the matter beyond all controversy; it is in these 
words: “Should there remain on hand, at the death of 
my wife, any thing of the stock, household or kitchen 
furniture, plantation utensils, &c. undisposed of by my 
wife, lallow whatever may remain, to be equally divi- 
ded, by valuation, between my daughters, Louisa and 
(tynthia; or should either of them die without issue, the 
vther is to get the whole of the stock, household and 
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kitchen furniture, plantation utensils, &c. not disposed of 
by my wife.” ‘The structure of this part of the clause, is 
precisely the same, as the part before commented on: 
with the addition of the words, “not disposed of by my 
wife.” These words, in our opinion, must silence al! 
doubt as to the true construction of the will. By saying 
latthe “other is to get the = dle of the stock, &c. not 
disposed of by his wife, he discloses what was passing 
in his mind at the time; the Sid vuage is conclusive tu 
show, that he intende that the contingency should not 
he postponed, to a later period than the death of his 
Wife. 

it has been previously stated, that there have been ma 
ny decisions, which turned exclusively on the fact, tha’ 
sy subject matter of the ran “st Was personal property 
if itcould ever be allowed to construe the same words it 
a a differently, acco hi: as they related to real or per 
sonal property, it would certainly be in acase where th: 
property consisted of such ihlacenan perish in the usin: 
—asin this case, “stock, plantation utensils, &c.” ‘Th 
argument, that a perpetuity could not be intended, il 
wag a Nerv is a to ee a _ nee governe 


familiar t to the en 3 it is not necessary to cite. Ye et W 
find this last mentioned bequest, not only in the sam 
will, but a part of the same clause, relating to the sam 
persons, and couched in the same language. 

The result of the whole, is a full conviction, on our 
minds, that the limitation over was not too remote; th« 
contingency being to happen within a life in bein 
The uwo daughters, under this clause in the will, too! 
vested remainders in the negroes, and other property, sul) 
Ject only to the contingency of their not living to enjos 
it. The daughters being both alive, at the death of thei 
mother, the contingency never happened; and the pro 
perty vested absolutely in them. A division, as the r 
cord shows, took place, and by the marriage of the plaii 
tiff with Cynthia, he became the owner of the slaves. 

It may not be improper to add, that effect could not bk 
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given to the argument of the learned counsel for the de- 
fendant in error, without construing ‘or, in the bequest, 
to mean and ; so as to make the bequest read, “ and should 
either of them die without issuc,” &e. Without deter. 
mining what the true consiruction would be in that as- 
pect, it is sufficient to say, that this is never done but in 
cases where it is absolutely necessary, to carry into ef- 
fect, the manifest intention of the testator—and where, 
without such alteration, the plain intention of the testator 
would be defeated. Itis never done, when the will, as 
itstands, admitsof a sensible construction—as in the 
case of Richardson vs Spragg*—The icstatrix bequeathed 
a legacy, tosuch of her daughters, or daughter’s children, 
as should be living at her son’s death. Some of her 
daughters survived that period, who had aiso children, 
and others were dead, leaving children. ‘The question 
was, Whether the children of the living daug)ters should 
be let in toa share of this bequest, or the chilcrenof the 
deceased daughters only, as substituted in the place of 
their mothers. And it wasdecrecd at the Rous, that all 
the children, as well of the living as of the deceased 
daughters, should participate in the legacy. Sir Joseph 
Jekyl, observing that or should be taken for end; other- 
wise the whole devise Would be void for the uncertainty ; 
and that it was the same asif the bequest had been “to 
such of miy daughters, and their children, as shall be liv- 
ing at my son’sdeath. So if the devise had been, “to 
my ‘children or grand children,” my children and grand 
children would have taken.t The judgment of the court 
below must be reversed. 





*1P Was. 433, ¢ See also 2 Cox 213; 2 Atkins 643. 
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BETTIS’ ADM’R, KC. VS TAYLOR. 


y. Where a party dies, after judgment below, process may issue 
from the Supreme Court, to bring up the case. 


Lo) 


- Where a party toa judgment below, died after judgment, a 
writ of error was directed to issue in the name of the admin- 
istrator of the deceased, to bring up a transcript of the record, 
and a scire facias advising defendant of the issuance of the 
writ of error, was ordered, requiring him to shew cause why 
the administrator plaintiff should not be allowed to prosecute 
it. The writ of error to contain a clause directing execution 
of the judgment to be suspended, upon the plaintiff’s giving 
bond and security, in a like penalty, and with like condition, 


“ as required where the writ of error issues from that court. 


Error to the circuit court of Mobile county. 

At the present term of the Supreme court, the death 
of the plaintiff below was suggested, by his adminis- 
trator the plaintiff in error, and the court moved for 
process to bring the case into this court for the revis- 
ion of the judgment below. Upon which motion, the 
court delivered the following opinion. 


J. B. Clarke, for the motion. 
Campbell, contra. 


COLLIER, C. J.—The plaintiff presented to the court 
the transcript of a record from the Circuit court of Mo- 
bile, which shewed that the defendant recovered a 
judgment against Wm. H. Howell, and caused an exe- 
cution to be issued and levied on some negro slaves; to 
which the plaintiff’s intestate, as the administrator of 
Caleb Howell, deceased, interposed a claim under the 


Statute. Upon trial, the slaves were condemned to the 
2 
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satisfaction of defendant's execution, and a judgment 
rendefed against the plaintiff's intestate, in his individn- 
al capacity. The plaintiff’s intestate died since the reps 
dition of the judgment against him, and the court was 
moved for process to bring the case into this court, for 
the revision of that judgment. 

The case of Seawall vs. Bates’ Adm’r* iS an au 
thority to shew, that where. a party dies after. judg- 
iment, process may issue from this court to bring the 
case up. In that case, a certiorari Was awarded. 

We think a writof errorthe more appropriate remedy; 
anddo therefore direct, that a writ of error issue in the 
name of the plaintiff, as administrator, to bring up a 
transcript of the record; that a scire facias issue advising 
the defendant of the issuance of the writ of error, and 
requiring him to shew cause why he should not be al- 
lowed to prosecute it: and that the writ of error con- 
tain a clause, directing execution of the judginent to be 
suspended, upon the plaintiff entering into bond with 
sufficient security, in a like penalty, and with like 
condition, as is required where the writ of error issues 
from that court. 





*2 Stew. Rep. 462; 3 ib. 199. 
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WHITTED US. THE GOVERNOR, KC. 


- The remedy by scire facias, upon.a recognizance estreated, is: 
given by statute, and only maintainable upon the supposition 
that the liability which it seeks to redress is authorised by a 
legislative act. That hypothesis failing, the defendant can- 
not be charged. 


- By the act of eighteen hundred and thirty-four,* the legis- 
lature have prescribed a warrant to guide the courts in pro- 
viding for a definite amenability to a judgment, and where 
that warrant has not been followed, and to the extent to 
which it is departed from, the act of a court is void. 


. The rule in regard to bonds or other deeds, void in part,.by 


common law, or by statute, is, that they are void as to such 
conditions, covenants or grants, as are illegal, and good as to 
all others which are legal and unexceptionable. 


. Where a recognizance recites, that the reeognizor freely, 
voluntarily and of his own will and pleasure, took upon him- 
self the obligation it imposes—the recognizor is estopped 
fiom afterwards setting up, in an action by scire facias upon 
the recognizance estreated, that it was extorted from him. 


. A public officer, judicial or otherwise, has no right, under 
color of his office, to- extort from an individual, a bond, asa 
condition on which he will render to him rights and privile- 
ges, he may justly claim. 


Error to the Circuit court of Dallas county. 
Scire facias upon a forfeited recognizance. At the 
all term of the Circuit court of said county, eighteen 





*Aikin’s Dig. 24 Ed. 614. 
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hundred nnd thirty three, the grand jurors drawn, 
sworn and charged to inquire tor the body of the 
county of Dallas, on their oaths, presented that Peter 
Maher, on a certain day in the county aforesaid, upon 
one John Shields, in the peace of the state, then and 
there being, feloniously, &c. did make an assault, and 
with a certain knife, which he, the said Peter Maher, 
in his left had then and there had and held, the said 
John Shields, in and upon the body of the said John 
Shields, a little below the navel of him the said John 
Shields, and on the right arm and left hip of him the 
said John Shields, then and there feloniously, &c. did 
strike, stab and cut, with intent in so doing, wilfully 
and of his malice aforethought, to kill and murder the 
said John Shields, contrary to the form of the statute 
in such case made and provided, and against the peace 
and dignity, &c. And on affidavit, ore tenus, of the de- 
fendant, the case was continued;—whereupon, the 
said defendant, and two sureties, acknowledged 
themslves, to owe and be indebted to John Gayle, 
governor of the state, and his successors in office, in a 
certain sum mentioned, to be levied of their goods and 
chattels, lands and tenements, to be void, on condi- 
tion that said defendant should make his personal ap- 
pearance, at the next term, to answer to said bill, and 
there continue from day to day, until discharged by a 
due course of law. 

And at the spring term of the same court, eighteen 
hundred and thirty four, came the solicitor who pro- 
secuted, &c. and the defendant: and the defendant said 
he was not guilty in manner and form as charged in 
the indictment; whereupon, came a jury, who being 
elected, &c. to try the issue joined, on their oaths 
said, they found the defendant not guilty of an assault 
with intent to murder, but guilty of an assault and 
battery ; and assessed his fine at the sum of two hun- 
dred and fifty dollars: It was therefore considered 
by the court, that the state of Alabama, for the use of 
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Dallas county, recover against the said defendant, the 
said sum of two hundred and fifty dollars, the fine so 
assessed as aforesaid. 

Before the case however was put to the jury, the 
defendant moved the court to quash the indictment, 
and the proceedings thereon, because, it appeared that 
the venire facias on which the jury were summoned, 
at the term of the court at which the indictment was 
found, did not issue under the seal of the court, but 
was merely subscribed by the clerk in his official 
character; which motion the court overr uled, and re- 
ferred the question of law thereupon arising, to the 
Supreme court, &c. 

And on the same day came into open court, Peter 
Maher, in his own proper person, as well as William 
Whitted his surety, who freely, voluntarily and fof 


their own will and pleasure, acknowl] ledged them- 
selves, jointly and severally, to owe and be: ndebted to 
John Gayle, governor of the state of a and his 


successors in office, in the sum of five hundred dollars, 
to be levied of their goods and chattels, lands and ten- 
ements, and conditioned, that whereas, the court had, 
at the instance and by the request of the defendant, 
referred to the Supreme court, 2 que stion of law ari- 
sing in the progress of said cause, in pursuance of the 
statute in such case made and provided. Now if the 
said defendant should appear at the next term of the 
court, and fully pay, satisfy, and abide by the judgment 
of the court, then to be rendered in said case, the re- 
cognizance should be null and void ; otherwise, to be 
of full force and virtue, if said judement should be af- 
firmed in the Supreme court, &c. 

And on the twelfth day of July, eighteen hundred 
and thirty four, the case havi ing been argued and ex- 
amined, the said Supreme court, as it appeared by 
certificate of the clerk of said Supreme court, consid- 
ered, that the said judgment of the said Circuit court, 
should be affirmed, and that the state should recover 
the costs in the said Supreme court accruing, &c. 
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And at the fall term of the Circuit court of Dailas 
county,the said defendant bemg solemnly called to 
come into court, and abide the judgment so rendered 
as aforesaid, in discharge of his said recognizance, 
came not, but wholly made default; and the said Wil- 
liam Whitted, the surety ef the said defendant, be- 
ing also solemnly called to come into court, and bring 
the body of the said defendant, came not, but also 
wholly made default: It was therefore considered by 
the said court, that the said defendant and the said 
William Whitted, surety as aforesaid, forieit their 
said recognizance, and that the state of Alabama, for 
the use of Dallas county, recover of and from them 
the said sum of five hundred dollars, the amount. of 
their said recognizance, so forfeited as aforesaid, unless 
at the next terin of said court, they should shew good 
and sufficient cause why said judgment shou!d not be 
made absolute; and a scire facias was ordered to be 
issued against each of them, &c. and the cause con- 
tinued. 

A scire facias accordingly issued, which was return- 
ed executed, and to which there was a demurrer and 
joinder, and the following pleas pleaded, viz: William 
Whitted, the defendant for plea said, that there was 
ne such record as that set forth in the scire facias, 
which he prayed might be enquired of by the court; 
and for a further plea said, that plaintiff ought not to 
have an action, &c. because, he said, the recognizance 
varied from that required by statute, in this, that the 
said recognizance required said Maher, to pay and 
fully satisfy the said judgment, as well as to appear 
and abide by the said judgment; and the defendant 
averred, that the recognizance was extorted and re- 
quired by said court, as the condition by which said 
Maher could have the points reserved, adjudicated 
in the Supreme court, which was the case referred to 
in said recognizance, and for no other purpose, and 


that he was ready to verify, &c. 
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To these pleas there was a replication, viz: plain- 
tiff said there was. such a record as that set forth in 
the scive _facias, remaining in the oflice of the clerk of 
the Circuit court of Dallas county, and this the plain- 
tiff was ready to verify by the record, when, where, 
and in such manner as the court should order, and 
prayed, that the same might be seen and inspected. 
And as to the second plea, plaintiif said the matters 
therein contained were not sufficient in law to bar or 
preclude the plaintiff from maintaining his action, and 
that plaintiff was not bound by the law of the land to 
answer the same, which he was ready to verify; and 
for want of a suflicient plea, prayed judgment, &c. 
Plaintiff also showed the following causes of demurrer 
to the said second plea of defendant, to-wit: that the 
said plea was double, inasmuch as it contained two 
distinct allegations, either of which was a bar to the 
action: first, that the recognizance was variant from 
that required by statute; and second, that the recogni- 
zance was extorted and required by the court, &e. 
and that the plea was in other respects informal, in- 
sufficient, &c. 

And at the spring term, eighteen hundred and thir- 
ty-five, of the said Circuit court of Dallas county, 
came the parties, and on the demurrer of defendant 
to the scire facias being argued, it was considered, 
that said demurrer be overruled; and the matter of 
law arising upon the demurrer of plaintiff to the pleas 
of defendant, being argued and perfectly understood 
by the court, it was considered, that said demurrer of 
plaintiff be sustained, and the record of said recogni- 
zance being seen and inspected by the court, it seemed 
to the court that there was such a record as the plain- 
tiff in his replication had alleged. It was therefore 
considered by the court, that plaintiff recover of de- 
fendant the sum of five hundred dollars, specified in 
the recognizance in the said scive facias mentioned, 
and all the costs in that behalf expended, for which 
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execution might issue, the defendant to be in mercy, 


F rom this judgment there was a writ of error, and 
at the present term of this court, the plaintiff in error 
came and assigned for error ; 

1. The court below erred in overruling defendant's 
demurrer to the scire facias. 

2. In sustaining plaintiff’s demurrer to defendant's 
second plea. 

3. Inrendering judgment against defendant on the 
plea of nul tiel record. 

4. The judgment final was variant from the judg- 
ment isi, the one describing plaintiff as “John Gayle, 
Governor, &c.” and the other as “the State of Ala- 
bama.” 


Phillips & Edwards, for the plaintiff in error. 
Attorney General, contra. 


Edwards, for the plaintiff in error, cited 1 Chitty’s 
Pl. 358, to shew that the court below erred, in over- 
ruling the demurrer to the scire facias, there being no 
reference in it to the record. The recognizance im- 
posed more onerous terms than the statute prescribed. 
Acts 1833-34, p. 36, Aik. Dig. 230: and therefore the 
court was wrong in sustaining the demurrer to the se- 
cond plea of defendant below; at any rate, that the 
recognizance was extorted, was a good defence—5 
Peters, 115; 7 Cranch,287. The jndgment nist was 
manifestly variant from the recognizance. The judg- 
ment 77s: was also in favor of the State, but the judg- 
ment final 9 favor of John Gayle, Governor, &c.—6 
Bae. Ab. 123; 2 Com. Dig. 61, 62. The demurrer 
to the wha plea left it doubtful, if not impossible, 
that the State could plead over. 


Attorney General, for the defendant in error, re- 
specting points reserved, referred to the statute of 
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“1834, and as to recognizances—Aik. Dig. new ed. 614 


The matter charged to be variant was mere surplus- 
sage...“ To appear and abide the judgment,” com- 
prehended “to pay and satisfy.” ‘The demurrer to 
the scire facias was therefore properly overruled. 

The defendant’s second plea was bad, because it 
was double+7 Wend. 129; 2 Johns. R. 96; 3 Ibid, 
315; 10 Ibid, 289. Jt was not capable of trial, and 
presented a conclusion of law, and not of fact—6 
Mass. 19; 5 Ib. 438; 12 Ib. 506; and blended both law and 
fact-—Gould, 64. ‘The plea also contained an aver- 
ment against a record—5 Mass. 174; 9 Mass. 532. 
“Bonds and recognizances are good either to the Go- 
vernor’ or the “State of Alabama”—Aik. Dig. 122, 
sec. 44. Hence the variance in judgment nzs?, and 
final judgment, (if any) was immaterial, and this court 
could correct the judgment final, if it were merely 
informal. 





COLLIER, C. J.—The plaintiff was sued by scire fa- 
cas upon a forfeited recognizance. From the record. 
we learn that Peter Maher, was convicted inthe Circuit 
court of Dallas, of an assault and battery—that pend- 
ing his trial, certain questions of law arose, which be- 
ing decided against him, were referred to this court, as 
novel and difficult. With the view to obtain their re- 
ference for the opinion of the court, Maher, with the 
plaintiff as his surety, entered into a recognizance, (as 
it recites,) “freely; voluntarily, and-of their own will 
and pleasute,” payable to the Governor, in the sum of 
five hundred dollars: conditioned in the event of an af- 
firmance of judgment, that Maher should appear at the 
then next suceeeding term of the Circuit court, “and 
fully pay, satisfy and abide by the judgment of the 
court” then rendered. ‘The form of the recognizanceis 
brought to our view by the scire facias, and the second 
plea of the plaintiff in error, both of which were de- 
murred to. 'T’o the former, the demurrer was overruled. 


6p. 42 
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and to the latter, sustained; and thus sufficient matter 
being furnished on which to form an opinion decisive of 
the case, it will be unnecessary to look farther into the 
record. 

In this aspect of the case, two points have been made 
by the plaintiff: 1. That the condition of the recogni- 
zance is variant from the statute under which it was 
taken, and consequently does not warrant a recovery. 
2. That his plea that the recognizance Was extorted by 
the judge of the Circuit court, colore oficii, Was good in 
law, and should have been sustained. 

1. By the first section of the act of 1834, “the more 
effectually to secure the administration of justice in 
criminal cases,” it is enacted “that it shall be the duty 
of the judges of the Circuit courts of this State, When- 
ever a conviction shall be had in any criminal case, and 
points reserved as novel and difficult, for the decision of 
the Supreme court, to proceed and render judgment on 
the conviction; but the execution of the judgment shall 
be suspended in cases not capital, until the next suc- 
ceeding term of the Circuit court rendering the judgment, 
and the defendant shall be recognized, with good and 
sufficient securities, to there appear and abide the judg- 
* ment so rendered.” This statute authorizes the court to 
require sureties to “appear and abide the judgment,’”— 
not to “fully pay, satisfy and abide” by it. ‘The act of 
the Legislature imposes upon a deféndant the duty of 
awaiting or submitting to, while the recognizance great- 
ly.extends, the obligation of himself, and of consequence, 
his surety. In thus adding to their undertaking, a stip- 
ulation ’* not enjoined by the statute, the Circuit court 
went beyond its legitimate authority, and, in doing so, 
prejudiced the interests of the surety. Had the recog- 
nizante conformed to the statute, it would have been 
competent for Maher, the principal, to have satisfied it, 
by appearing and availing himself of the laws for the 
betefit of insolvent debtors, but its terms make it neces- 
sary for the relief of the surety, that he should actually 
pay it. The legislature have prescribed a warrant by 
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its act, to guide the court in providing for a defendant’s 
amenability to the judgment. ‘This warrant has not 
been followed, and to the extent to which it was depart- 
ed from, the act of the court isvoid. Theremedy which 
has been adopted, is given by statute, and only main- 
tainable upon the supposition that the liability which it 
seeks to redress, was authorized by a legislative act; this 
hypothesis failing, the plaintiff in error cannot be charg- 
ed in the present proceeding. 

2. We are satisfied that no public officer, no matter 
to what branch of the government he may belong, has 
aright, by color of his office, to extort from an individu- 
al, a bond, as a condition on which he will render to 
him the rights and privileges he may justly claim by 
law— Uniled States vs. Tingey But without examin- 
ing the plea of the plaintiff, in which this defence is set 
up, We are of opinion that the termsof the recognizance 
estop him from interposing such a defence. It recites 
that Maher and the plaintiff “freely, voluntarily, and of 
their own will and pleasure,” took upon themselves the 
obligation it imposes. Here is an acknowledgment of 
record, and according to the well settled rule that a re- 
cord cannot be gainsayed, operates as an estoppel upon 
the plaintiff. That this rule, like all others, has its ex+ 
ceptions, We are aware; yet the plaintiffs plea does not 
come Within any one of them. 

In regard to the recognizance, it may be proper to Ye: 
mark, with a view to ulterior proceedings, that the dis-~ 
tinction which is supposed once to have obtained: be- 
tween bonds void in part, by common law, and by sta 
tute, is no longer recognized. 'Thetrue rule, in regard 
to each, is, that bonds or other deeds are void as to such 
conditions, covenants or grants as are illegal; and good 
as to all others which are legal and unexceptionable in 
their purport. If, however, the illegality was for some- 
thing malum in se, or if the statute has not confined its 





* 5 Peters’ R. 115. 
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prohibitions to the illegal conditions, covenants or grants: 
but has expressly, or by necessary implication, avoided 
the whole instrument, to all intents and purposes, then 
there could be norecovery upon any part of it— United 
States vs Bradley.* Were the excessive condition is mere- 
ly illegal, and does net vitiate so much of the recogni. 
zan¢ce as is authorized by the statute. So, that if the 
legal condition was not performed, it would be compe 
tent to maintain an action for its breach. 
The judgment must be reversed. 


. MARTIN US. CHAPMAN. 


j, A violation of contract, by one of the parties to a written 
agreement, is sufficient to authorize the other party, to aban- 
don it, and sue for the injury sustained. 


2. Itis the province of the court to expound to the jury, all 
written instruments which may be oflered in evidence, on 
the trial of a case; and ambiguous words are to be expounded 
by popular meaning, and the light shed on them from other 
parts of the written agreement. 


. The words crop time,” when used in a written agreement, 
between a planter and his overseer, mean that portion of the 
year, which is occupied in making and gathering the crop.— 
The balance of the year is not considered crop time. 


Co 





* 10 Peters’ R. 343. 
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Error to the Circuit court of Perry county. 

Action on the case. Atthe spring term of the court 
aforesaid, eighteen hundred and thirty-five, Joseph 
Chapman, the plaintiff, declared against Shadrach 
Martin, the defendant, that on a certain day, in said 
county, articles of agreement were made and entered 
into, between _— on the one part, and defendant 
on the other, by which plaintiff agreed on his part, to 
attend to defend unt’s business in the capacity of an 
yverseer, to work, when necessary, at light work, such 
as plaintiff might prefer, and also after the crop was 
laid by, to attend to the hands in whatever business 
lefendant might wish them to do; to gather the crop, 
and haul the c cotton to a gin, and to the landing, should 
not other arrangements be made with it; and defen- 
dant, on his part, agreed to furnish eleven hands, who 
should be under the control of ' plaintiff in crop time, 
ind to pay the plaintiff the eighth part of the corn, 
‘odder and cotton, and also agreed to feed said plain- 
iff’s horse, which the plaintiff agreed to plough, until 
the new crop was made; and plaintiff avered that the 
services to be rendered by him as an overseer for the 
defendant, as above stated, were to be rendered and 
performed, in the year eighteen hundred and thirty- 
tour, on the farm of said defendant, and that the eighth 
part of the corn, fodder and cotton, to be raised’ on 
the farm, in said year, was to be paid to plaintiff, at 
the end of the year, when the crop was gathered; 
and plaintiff averred that the agreement to plough 
said horse was, that the plaintiff “should plough said 
horse during the ploughing season of the year eigh- 
teen hundred and thirty-four, and that the agreement 
of the defendant to feed said horse until the new crop 
was made, was meant and intended, that defendant 
should feed plaintiff’s horse, until the said new crop 
was made in the same year; and the agreement being 
so made as aforesaid, in consideration thereof, plain- 
tiff promised defendant to perform and fulfil the same 
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ey : 
in all things, and the defendant undertook, and then 
and there faithfully promised plaintiff to perform and 
fulfil the same in all things, on said defendant's part, 
and although plaintiff did perform satd agreement, 
and did, during the said year, attend to the business 
of defendant as an overseer, and did work at light 
work, and after the crop was laid by, did attend to 
the hands in whatever business defendant wished, and 
did also plough his horse, and did proceed to gather a 
great part of the crop, to-wit, about cighteen hun- 
dred bushels of corn, one hundred and sixty thousand 
pounds of fodder, and forty thousand pounds of seed 
cotton, and was ready and willing to complete the 
whole of the work and service by him to be done and 
performed, by virtue of said agreement, of all of 
which defendant had due notice; yet the “plaintiff 
said, defendant did not, nor would perform and 
fulfil said agreement on his part, nor his said promises, 
though often requested so to do, but wholly neglected 
and refused so to do, and did not nor would permit or 
suffer plaintiff to proceed to gather said crop, and 
perform his said agreement, but hindered and prevent- 
ed him from so doing, and then and there wrongfully 
diseharged the plaintiff from further performance and 
completion of his agreement and promise, whereby 
the plaintiff was deprived of the profits and advanta- 
ges which he otherwise might and would have derived 
fromthe performance and completion of said agree- 
ment, to-wit, one eighth part of the corn, fodder and 
cotton raised on said farm, in the year eighteen hun- 
dred and thirty-four, and plaintiff averred that the 
said one eighth part of the corn, fodder and cotton 
raised on the farm, amounted to alarge quantity, to- 
wit, to two hundred and fifty bushels of corn, twenty 
thousand pounds of fodder, and five thousand five 
hundred pounds of seed cotton, and plaintiff further 
averred that the same was of the value of four hun- 
dred and fifty dollars. 
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There were five additional counts in the declara- 
tion, all setting out, in various forms, the plaintiff’s 
cause of action. 

To this declaration the defendant plead, non as- 

sumpsit, payment, arbitration and aw ard, accord and 
satisfaction, and a set-off. 

And at the fall term of eighteen hundred and thirty- 
six, came the parties and joined issue, and a jury of 

sood a and lawful men came, ‘and being sworn, on their 
oaths said, they found for the pk aintiff, and- assessed 
his damages at four hundred and eighty-seven dollars 
and eighty cents: It was therefore considered by the 
court, that plaintiff recover from defendant the said 
sum, together with his cost, &c. 

Whereupon the defendant came and moved the 
eourt to set aside the verdict, and grant a new trial on 
the or ounds— 

ist. That the jury, before they were discharged 
by the court, and afier the cause had been submitted 
to them, separated and left the jury room, and the 
court anne without being under the care of any bai- 

liff or officer of court, and @ again assembled and came 
into court with what purported to be their verdict. 

2d. The jury, after the cause had been stated to 
them, and after the argument of counsel had been 
heard, and the charge of the court given, and they 
had returned to the jury room, came into the court 
room when the court was not in session, and delivered 
what purported to be their verdict, to a person whom 
they supposed to be the deputy clerk, and then sepa- 
rated and went at large, and afterwards assembled, 
and took what purported to be their verdict back a- 
gain. All of which was without the consent of the 
court, or the defendant. 

3d. The finding of the jury was contrary to law 
and evidence. 

4th. The court, in the charge that was given to the 
jury, mistook the law in relation to the construction 
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pwas placed upon the contract, which was offer- 
evidence by the plainuff. 

"Bron this motion, the court being of opinion as con- 
tended for by defendant, that the jury, in estimating 
the damages, had included the value of the corn men- 
tioned in the declaration, and that the same should 
not have been’so done under the evidence as offered 
at the trial—directed a new trial on the motion of de- 
fendant, unless the plaintiff should remit all the dam- 
ages assessed by the jury, over the sum of three hun- 
dred dollars; which assessment was considered to cov- 
er the value of the corn; whereupon, the plaintiff n 
open court consented to remit all his damages, over 
and above the sum of three hundred dollars, and costs 
of suit: It was therefore adjudged by the court, that 
the judgment should stand, and be good for three hun- 
dred dollars, and cost of suit, and no more, except le- 
gal interest thereon, for which execution might issue, 
&e. 

The bill of exceptions stated, that on the trial of 
the case, the plaintiff gave in evidence to the jury, 
contract in writing, of which the following was a 
copy: 

“ Alabama, Perry county.—Articles of agreement, 
entered into between Joseph Chapman on one part, and 
Shadrach Martin, on the other, both of the state and 
county aforesaid, witnesseth—that the said Joseph 
agrees to attend to the said Martin’s business, in the 
capacity of an overseer, to attend as strict to business 
as need require; also to work when hecessary, at light 
work, such as he may prefer, and also after the crop 
is laid by, to attend without labor, to them, the hands, 
in whatever business said ‘Martin may wish them to 
do, and also to gather the crop, and haul the cotton to : 
agin or to the landing, should not other arrangements 
be made with it. The said Martin agrees on his J nig 
to furnish eleven hands, to-wit, John, Reuben, Sally, 
Frank, Peter, Sam, Littleton, John, a boy, Marinda, 
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William ;—these hands are to be under the controlof 
said Joseph in crop-time. The said Martin agrees to 
pay the said Joseph, the eighth part of corn, fodder, 
and cotton, and also to feed said Joseph’s horse, 
which Joseph will plough until the new crop is made. 
Signed in good faith, this 31st March, 1834.—(Sign- 
ed,) Joseph Chapman, Shadi lrach Martin.—<Attest, W. 
Chapman.” 

‘The plaintiff, after said contract was read to the 
jury, introduced a witness who swore, that about the 
last of October, eighteen hundred and thirty-four, and 
after said plaintiff had commenced picking out said 
crop of cotton raised, some misunderstanding took 
place between the plaintiff and defendant, in relation 
to the government and control of the hands, mention- 
ed in said contract. That the plaintiff insisted a 
should pic k out cotton, and the defendant insisted that 
a part of them should saw some lumber for the build- 
ing of a gin-house, and that some of the others should 
vet stocks to be sawed, and accordingly ordered and 
directed them to go to doing the work he desired them 
todo. That the plaintiff then objected to any por- 
tion of the hands being emp loyed as the defendant 
desired them, and asserted that he had a right to con- 
trol them, and that if they were not en np! loyed as he 
wanted them, he would not remain. In the alterca- 
tion between the parties, the defendant told the plain- 
tif that he wanted him to reniain, and attend to his 
business, according to the contract between them, but 
that he, the said defendant, must build a gin-house, 
to which the plaintiff replied, that he would not con- 
sent to remain on such terms, and that shortly after- 
wards the plaintiff left the employment and business 
of the said defendant, and did not return. 

“No evidence was offered of the meaning of the 
words, crop-time, as used in the contract between the 
parties; or what was understood by the expression 
“crop time,” among planters and farmers in the coun- 
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try. Whereupon, the court charged the jury, that the 
Contract between the parties being i in writing, it was 
‘exclusively the duty and privilege of the court, to 
‘construe it, and that according to the construction 
which the court placed upon the contract, the term 
“crop, time,” used in the contract, meant the gather- 
ing, as well as making of the crop, and that during all 
the time the plaintiff was engaged, making and oath- 
ering and saving a crop for the “defendant, “he had the 
exclusive right of governing and controlling the hands 
mentioned in the contract, and that if the defendant 
attempted to interfere or prevent him, or employed 
them in doing other work, during said time, without 
or against the plaintiff's consent, it constituted a 
istifficient reason in law, for the plaintiff’s leaving ths 
business and employment of the defendant, and a suf- 
ficient and lawful excuse for his not remaining to the 
end and expiration of the term for which he contract- 
ed, and thereby not performing and fulfilling the con- 
tract on his part; and further, that the only time du- 
ring the year embraced by said contract, at which the 
defendant had a right to order, direct and control said 
hands, independent of the said plaintiff, was the time 
that intervened or elapsed between the laying of the 
crop by, and the commencement of the cathering or 
saving it. ‘To which said several opinions so de liver- 
ed by the court, the defendant excepted, and prayed 
that the bill of exceptions might be signed, and made 

part of the record,” &c. 

And at the present term, the plaintiff in error as- 
signed for error, that the court below erred in the 
charge given to the jury, and excepted to by the 
plaintiff in error. 


Erwin, for the plaintiff in error. 
Hopkins & Parsons, contra. 


ORMOND, J.—The bill of exceptions, contains an in- 
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the strument ‘in writing, which, on the trial: in the court 
N “4 below, the cou rt was called on to expound. To the ex- 
ti position thus given by the court, the defendant below, 

wees who is the plaintiif in this court, excepted, and assigns 
—— that matter here, as error. 
all It is the province of the court, to expound to the ju- 
> h ry, all written instruments which.may be offered in 
F ‘ evidence. . And in the exposition given to this paper, 
ns referred to in the billof exceptions, we are of opinion,’ 
: © 7 the court dic not err. 
= The words “crop-time,” used in the said instrument, 
yed ‘are to be expounded by popular meaning; and by : 
“ee any light awhich may be shed upon them, by any other 
rs part of the written agreement. The phrase evidently 
= means, that portion of the year which is occupied in 
suf making and gathering the crop—the period of time, 
the which would intervene between the time, when the 
wl crop no longer required working: in popular phrase, 
a when “the crop is laid by,” and tle time when the crop 
du- had matured, and it was necessary to commence gath- 
the ering it, is that portion of the year which is not consid- 
aid ered crop time. This view, ifnecessary, is aided by 
1a the instrument itself. Pe 
the The defendant undertakés to work at light labor, 
See such as he may prefer, during crop-time, and after the 
ae crop is laid by, to attend the hands without labor, in 
ed any business the defendant may employ them in. The 
de distinction between crop-time, and that portion of the 
year when the crop is aid by, and not included in the 
rel term “crop-time,” is thus referred to and recognized. 
he The plaintiff, as appears from the evidence, having 
he taken the hands from the defendant, while he was gath- 
ering the crop, and by consequence, during crop time, 
without his consent, and against bis remonstance, was 
guilty of a violation of the contract, on his part, which 
authorized the defendant to abandon the contract, and 
| sue for the injury he had sustained ; and the charge of 
m the court to this effect is right. 
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judgment must be afhrmed. 


1. 


There is no error in the charge of the court, and the 


’ 


WHEELER, et al. vs BULLARD. 


In cases where the plaintiff, is by law authorized to discon- 
tinue, he may do so, as to any of the defendants, in his decla- 


ration, without an order of court. 


Where several defendants are sued, as coparthers, and it is 
ascertained, that one of them is net a partner, i is the cuty 
of the court, before whom the suit is peuding, to dscontinue 
such suit against such person or persons, es shaileppecr sot 
to be partners. And the plait? in such eese may discon- 
tinue irsuch mode. and at such time as ech oks ex: edient, 
ashe is the ind.vidual entitled to the benefit of the sta- 


tute. 


But where a defendant pleads to the action, he admits a de- 


‘elaration, and if he withdraws, his plea, he admits that lis 


defence cannot be maintained, and no presumption, either 
of law or fact, can arise in his favor. 


, Where a suit is once continued, and, thei snccess!u'ly resis 


ted, by defendant. and afterwards a new trial is cranted; and 
at the next term the pleas are’ withdrawn and judemcntien- 
dered—the defendant cannot be permitted to urge, in error, 
the want of a declaration, or a defect in the declaration, if 
one be before the cout. 
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5. So, after a defendant has made all the de‘ence in his power 
in the court below, it cannot advatice the cause of justice, to 
permit him to object in error, tothe amission of a paper, with. 
out which a trial, or proceeding of any kind, could have ta- 
ken place; and the presumption, imall such cases, is much 
more forcible, that the paper, the omission ef whch is alleg- 
ed for cause of reversal, bas been lost fiom the files, than that 


it never had existence. 


6. The appearance of a party by attorney, obviates the necessi- 
ty of the service of process; and aftera d-scontinuance as to 
adefendan , he can again be introduced into court, by an ap- 


pearance for him, 


7, Semble, therefore an attorney shoaprears for a party, with. 
out authorty, is responsible tu the par'y injured, for his intet- 


ference. 


Error to the Circuit court of Pike county. 

Assumpsit on a promissory note. On the twenty- 
third day of March, eighteen hundred and thirty-five, 
Samuel Bulllard issued his writ against Charles Whee- 
ler, Jordan Wheeler and Thomas Wheeler, surviving 
copartuers of Charles Wheeler & Co. in a plea of 
trespass on the case, &c. returnable to the spring 
term of the court aforesaid. ‘The cause of action en- 
dorsed on the writ was the following note: ; 


“$322 41. Montgomery, Jan’y 20th 1834. 
On the first day of March next, we promise to pay 
John Goldthwaite & Co. or bearer, three bundred:aud 
twenty-two 41-100 dollars—value received, 
his 
Charles x Wheeler & Co. 


mark. 


Witness, Thomas W-ilsh.” 
The sheriff returné| to the writ, that it was served 
on all the defendauts with the exception of Charies 
Op. 43 

















—  —— 
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Wheeler, and that Charles Wheeler was not found in 
the county. 

And at the Fall term, eighteen hundred and thirty- 
five, came the parties, and it appearing that Thomas 
Wheeler, sued as one of the firm of Charles Wheel- 
er & Co. was not a partner of said firm, the plainiiff 
had leave to discontinue as to him. Delendants then 
plead non-assumpsit, and the case was coutinued on af- 
fidavit of plaintiff. 

And at the Spring term, eighteen hundred and thir- 
ty-six, came the parties, and.a jury of good and law- 
ful men, came also, who, upon their oaths, said they 
found for the defendants —wh ere saps it. was consid- 
ered by the court, that the defendants 20 the nce, 
without day, and recover of z. plaintiil the ir costs, 
in that behalf expended, for which execution mi oht 
issue, &c. Whereupon a motion was made b: plain- 
tiff for a new trial, which having been heard =i con- 
sidered by the court, a new trial was ordered accor- 
dingly. 

And at the Fall term of the vear afaresaid, came 
the parties, and the defendants withdrew their plea, 
whereby said ‘action remained undefended : it was 
therefore considered by the court, that said plaintiff 
recover of said defendants, the sum of three hundred 
and eighty-eight dollars, the damages stated in the 
declaration, as well as costs, &e. 

From this judgment the defendants prosecuted 
their writ of error to this court, and now, at this term, 
the plaintiffs in error said, that in the record and pro- 
ceedings.in said cause, and also in rendeiing judoment, 
error had intervened, in this, to wit : 

lst. There was a dircontinuance as to Thomas 
Wheeler, and therefore, a discontinuance of the whole 
suit.’ 

2d. There was no declaration filed in the cause, and 
the court erred, in rendering judgment without a de- 
claration. 
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3d. The comet anne in giving judgment against 
Charles Wheeler, after a discontinuance as to him. 


Porter, for the pl y1: aintiffs in error. 

The suit is ga t the parties, as surviving copart- 
ners; and if there was a continuing copartners ship, 
the service upon one, is good a cainstall. This would 
be the view of the ease, had the pk: untilf below pro- 
ceeded to judement, without noticing those of the 
firm not served: and such as were: not copartners, 
could only claim the advantage of that fact, by ap- 
pearance and plea. But when the plaintilf antici- 
pates the fact, and discontinues as to wer Wheel- 
er, he, by his own act, ejects Thomas Wheeler from 
the procee lings, and elects to proceed against the 
irin, this amounts to 


others: aud the partie s being of al 

a@ discontinuance, as to ali—The statute,—Aikin’s 
Digest, 263, section 53—authorises the court to 
discontinue as to such, who, being sued as partners, 
appear not to be so. Now, how mast this appear? 
Certainly only by such mezns as may be taken by the 
defendant, in order to ma‘ke it aypear. This would 
be under some plea filed by himself. But even sup- 


pos sin: x ti his ri y it of diseontinunnee to be in the plain- 
tif he has departed from the statute, for he does not 
proceed to judgment against such as appear to be 
partners; bi ut he procee ls to judement, against even 
him as to whom h > had befo re discontinued. 

Though one, who has plead to a declaration, may 
not cl: im in error, the absence of a declaration, yet, 
here Thomas Whecler had made no plea. The plea, 
or - o_ ance, must be referred to those in court; 
and the presumptio! 1 of appearance for T hoses 
Wheeler, is rebutted by the entry of discontinu- 
ance, as to him. ‘There was no declaration then, as 
to him, for the declaration which did exist, if at all, 
must have conformed to the previous entries; and 
these show a discontinuance as to Thomas Wheeler. 
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The judgment then, against Thomas Wheeler, is 
erroncous—tirst, because, if ever in court, by the 
writ, the discontinuance of plaintill} placed lim out. 


, . 1 . 7? . e 

And the entries showine this, no declarzntion « udg- 
oe 1 ! } : Pe a. { : 

ment could be made or bad aeainst him: fo; stoo od 


‘ 4 } ae } 
as oe as tO WHOM HO process baad eve 
Writ issues against two, and it be served 1 one, 
would appearance generally bri | Into 


court! ‘I'his case, 1 tbink, upon p: he 
same. Dy the actofthe court, upon the 
plaintili, one defendant is put out « . | yet 
judgment alterwards entre red ag 1D EJ 7 face 


of the eptry of discontinuance. 
Y / ° 7, y -« a 4, 
Geo. 4 EOLULLEW tity conira. 


GOLDTHWAITE, J.—The r | writ is- 


sued against Charles Whe ler, J ler, and 
Thomas W he | *, SUrViVINg copor 2s Whee- 


ler ¢: Co., at t ut of Bulle ’ 
The action ie wnat on 2 prom: 16te, Which 
is sect out in the endorsement on the wri ocess Was 
execuied on ail the defendants, ex VV heeler. 
At the trial term, the case Was entitled. ac t Charles 
Wheeler & Co., when the parties appe: by attorney, 
and Bullard obtained leave to discontiny suit against 
‘Thomas Wheeler, for the cause that he wis not a part- 
ner of the said firm; but no judgment of discontinu- 
ance Was entered, and the suit was continued, as on 
the afiidavit of the plaintiff. At the ensuing term, the 
case Was entitled in the same manner, was tried by a 
jury, who returned a verdict for the defendants, which 
was set aside, and a new trial granted. At the suc- 
ceeding term, the cause was entitled—Samuel Bullard, 
vs. Charles Wheeler, Jordan Wheeler, and Thomas Whee- 
ler, survivors, &c., When judgment was rendered in the 
following terms: “Came the parties, by attorney, and 
the defendants withdraw their pleas, whereby said ac- 
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tion remains undefended: it is therefore considered by 
the court, that the said plaintiff recover of said defen- 
dants, the sum of three hundred and eighty-eight dol- 
lars, his damages in the declaration stated, as well as 
his costs.” No declaration a ippears in the record. 

The defendants below have sued out a writ of error 
to this court, and insist that the court below erred— 

Ist. In rendering any judgment against the defen- 
dants, after the discontinuance made as to Thomas 
Wheeler, which is alleged to be a discontinuance of the 
suit, as to all the defendants; 

2d. In rendering judgme iat against the defendants, 
Without there being any deci: wation against them. 

od. In rendering judgment against Charles Wheeler, 
ifter the discontinuance as to him. 

Although no formal judgment of discontinuance is 
entered, as to Thomas Wheeler, yet asthe plaintiff ap- 
plied for leave to discontinue against him, his request, 
when granted by the court, must, as we conceive, have 
this effect. It is not usual for any formal entry to be 
made of the discontinuance, and in cases where the 
plaintiff, by law, is authorized to discontinue, he may 
doso in his declaration—J/eRae and Me Millan vs. Fos- 
ter.” ‘he statute which authorises a discontinuance 
against one, who is sued as a partner, and is ascertained 
not to be so, is slightly different in its terms from that 
which permits a discontinuance, when the process has 
not been served on all the defendants to a suit, and di- 
rects that the court before which the suit is pending, 
shall discoutinus such suit against such person or per- 
sons as shall appear not to be partners.t The mode by 
which this fact shall be made apparent, is not prescribed. 
As the plaiatiff is the individual who is to receive the 
benetit of this enactment, no injury can arise from per- 
mitting him to determine when he will cease to pursue 
one of several whom he has sued as partners, but has 





*2 Stew. & Por. 143. t Aik. Dig. 268, s. 58. 
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ascertained not to be so, the more especially as the de- 
fendants will always have it in their power to prevent 
any mischief to them, by admitting the fact of partner- 
ship, when the discontinuance is contem} lated. 

In my opinion, the omission of the declaration, in 


this record, would be decisive to shew error, if the 
judgment had been rendered by default or on a verdict; 
because in the one case the defendant has said no- 
thing, and the plaintiff proceeds at the risk that his pro- 
ceedings are strictly regular; and in the other he has 
ontested the facts set out by the plain eenig and has inno 
manner admitted their sufficiency in law, large him 


therefore, he may be admitted, after the facts are ascer- 
tained, to deny that they constitute a legal cause of ae- 


tion. Butnosuch conclusion follows in thiscase: here, 
the defendants, by filing their pleas, have adinitted that 
there wasa declaration to plead to, and, by wWithdraw- 
ing their pleas, have admitted that the defence could 
not be maintained. No presumption can here arise in 
favor of the defendants, from the facts disciosed by the 
record—the suit is once continued, and alierwards suc- 
cessfully resisted by the defendants. A new trial is 


cranted, and then at the next term, the pleas are with- 
drawn, and a judgment is rendered cn the note. It is 
the dpinion of us all, to permit the defendants now to 
urge the want of a declaration, or a defeci in it, would 
be countenancing a practice which has hitherto met 
with little favor in this court, and Which cannot be done 
Without overruling its decisions. In the case of Clem- 
ents vs. Johnson,* it was determined, that the defects of 
an insufficient scire facias could not be reached in error, 
when the record shews a judgment after a plea with- 
drawn; and Chief Justice Lipscomb, in delivering the 
opinion of the court, observes, “that although sucha 
judgment, is not strictly one by confcssion, yet it can- 
not, by any sound reasoning, be distinguished from such 


* 3 Stew. & Por. 269. 
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an one, respecting its effect as a waiver of defence.” 
Nor can We distinguish between a defective declaration, 
and no declaration. It may well be questioned wheth- 
er justice is ever advanced, by permitting the defendant 
to object, in a court of error, after he has made all the 
defence in his power, in the lower court, the omission 
of a paper, without which, no trial or proceedings of any 
kind could have taken place; andthe presumption, in 
all such cases, is much more forcible, that the paper, the 
omission of which is alleged for cause of reversal, has 
been lost from the files, than that one never had exis- 
tence. 

in the last assigninent of error, We presume the name 
of Charles is inserted by mistake, for that of 'Thomas, 
as the discontinuance was asked to be permitted as to 
the latter named person. It has been held by this court, 
that the appearance of a party by attorney, will obvi- 
ate the necessity for the service of process—Gilbert vs. 
Lane* and We cannot perceive any reason why, aftera 
discontinuance as toa party, he may not again be intro- 
juced into court by an appearance for him. In the pre- 
sent case, after the continuance and trial of the cause, 
then entitled as against Charles Whecler & Co., the cause 
at the next term is stated as against these defendants, 
naming cach of them; then follows the appearance by 
attorney, and the withdrawal of the pleas. 

if this appearance was made by an attorney who had 
no authority, he is responsible to the party injured, by 
his interference; but the plaintiff has a just right to 
look to the appearance, as made by the authority of 
each defendant, and to act upon it, (see the case last ci- 
ted.) 

The judgment of the Circuit court is affirmed. 


COLLIER, C. J.—I concur in the opinion pronounced 
by Judge Goldthwaite, except so far as it distinguishes 





* 3 Porter, 267, 
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between the effect of a judgment after verdict upon an 
issue tried; and a judgment, on plea withdrawn. Iam 
unable to discover why the absence of a declaration 
should be error in the one case, and not in the other. It 
seems to me that it should be intended, in either case, 
from the defendants’ having pleaded, that the filing of 
a declaration Was Waived, or else i¢ Was lost after judg- 
ment. 


ORMOND, J.—I agree in opinion with Judge Collier. 
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. Inan action by a surety against his co-surety, for money 
paki, laid cut and expended, on account of 1 o-attvatyship, 
it is not necessary to aver and prove i incipal or 
prit 

2, The r: 2 y to sue his co-sursty, i vient Upon 
the of the money for whic! ‘olies were 
jointly bs a ithsta ye the act ate; also 
auth y; ! judgment, 
to i veniust another for his proportion oe debt, when 
the | proved it 
Erroi lit court of 

Assu it om promises implied. * below 

declar endant, at the: n eigh- 

teen hundred and thirty-seven of said « ‘or that 
whereassaid di lant, theretofore, tov = certain 
day, wes indebted to said piaintiff in a e sum of 
money, yy plaintill, before that time, lent, ac vanced and 
paid, laid out and expended, for the said Ccfendant, 
at his special instance and request, and that being so 


indebted, in consideration thereof, promised top ay the 


same when required so to do, and bein g 0 Te juested, 
had declined, to the damage of plaintiff, &c. 
There were several other counts in the declaration, 


to all of which defendant pleaded the seul issue. 
And at the fall term of the same court, came the par- 
ties, and a jury of good and lawful men came also, to 
whom the is: sue joined was submitted, and who upon 
their oaths said, they found for the plaintiff: It was 
therefore considered by the court, that the plaintiff 
should recover of defendant, the sum of money so 
found by the jury, and the costs by the plaintiff ex- 
pended, for which execution might issue, &c. 
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From this judgment there was a writ of error re- 
turnable to this court. 

The bill of exceptions stated, that on the trial of 
the cause, plaintiff proved that he and defendant were 
co-sureties for one Ross & Roberts, on a promissory 
note, on which plaint: iY had been sued, and compe! Ned 
to pay the whole of the said note, by jad, sment and 
execution. No proof was adduced of the ins aot ency 
or inability of Ross & Roberts, to remunerate the 
plaintiff. ‘The defendant asked the court to ‘charge 
the jury, that to enable the plaintiff? to recover, he 
must shew to them, that Ross & Loberts, ate. princi- 
pals, were unable to pay the plaintiff the money paid 
for them as surety; but this charge the cor refused 
togive. Tow hich refusal so to char ge, hae de Sense 
excepted, &e. 

The plaintu in error now a ssigned, tho t _ court 
below erred in declining to ch arge as disclosed in the 
bill of exceptions, &e. 


J. B. Clarke, for the plaintiff in error. 
Phillips, contra. 


Clarice, for the plaintiff in error, cited Aik. Dig. Ono 
sec. 4, and Pearson vs. Dueckham, 3 Litt. 385, to shew 
that to enable plaintiff below to maintain his action, it 
Was incumbent on him to shew ihe insolvency of the 
principals in the note; and having failed to do so, the 
court below ought to have charged as requested by de- 
fendant. He also cited to the same effect, 17 Mass. 465 ; 
2 Bos. & P. 268; and Starkie, 1384; also N. H. 270. 


GOLDTHWAITE, J.—This in an action of assump- 
sit on the common counts; and the only question which 
is presented for revision, arises out of the bill of ex- 
ceptions, taken by Roberts on the trial of the cause----by 
which it appears, that the plaintiff and defendant were 
the co-sureties for Ross and Roberts, to a promissory note, 


- 
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en which Adams was sued, and compelled to pay. No 
proof was adduced to show the insolvency of Ross and 
Roberts. On the evidence, Roberts requested the Cir- 
cuit court, to instruct the jury, that before Adams could 
entitle himself to a recovery, the insolvency or inability 
of Ross and Roberts must be made apparent. This in- 
struction was refused, and the refusal is here assigned as 
error. 

Since the case of Cowell vs Edwards* it has never been 
questioned in England, that one co-surety has a right of 
action against another, as soon as he is compelled to pay 
the debt for which they were joint sureties. Nor has 
a contrary ya ever becn asserted in this country, 
except in ths »State of Kentucky. Inthe case of Pear- 
von vs Dueicheams the court of Error and Appeals of that 
State, in a case which cannot be distinguished from the 
one now before us—decided that the right of one surety to 
recover from ancther, his propertion of the money paid 
on account or the suretvship, was dependant on the in- 
solvency of the principai debtor. "he grounds on which 
the decision is made to rest, are two fold— 


iN 
+ 
is 


{. Thatthe action at law,is derived from the courts 
of Equity, and that such courts never decree in favor of 
one surety against another, unless the principal cme 
is insolvent; and-— 

. That because the legislation of that State had giv- 
en a summary remedy in favor of one against another 
co-surety, When the principal debtor is insolvent, this 
must be regal ‘ded as alegislative exposition of the } law of 
co-suretyship. 

The ie shat these positions s would be very difficult to 
sustain on principalor authority, for itis nO where laid 
down, that the aliecatios n of insolvency, is one which is 
either necessary to be made or supported by proof. The 
principal debtor may be a necessary party to the bill, 
but is alone so, on the ground that he is interested in the 





*2B.& P. 268. {3 Littel, 394. 
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subject matter of the suit, and perhaps also in the object 
of it, and his presence may be necessary’ to enable a 
chancellor to scale the claims of all the parties. Indeed, 
it might very frequently be a matter of great doubt. 
whether the principal debtor was able to respond for any 
portion of the sum paid; and the right of contribution 
would thus be made to depend, not on fixed principles 
of Justice and equity, but on the presecution of a suit 
which might or might not be available, according to cir- 


cumstances. 
The second position on which the case cited is made 


to rest, is common to this State; for we have a similar 
statute to that of Kentucky, which authorises one co- 
surety, who has paid money on a judgment, to move 
against another, for his proportion of the debt, when the 
principal cebtor has proved insolvent. 

We cannot yield our assent to the proposition, that 
the enactment of this statute is equivalent toa repeal of 
the menecy law in relation to co-sureties. The legisla- 
ture might well refuse to give asummary remedy to one 
surety against another, when the principal debtor was 
solvent, and yet not intend to make the recovery, in 
other modes of proceeding, dependant on the fact of in- 
solvency. 

It does not admit of question, that the rule as laid 
down in the case of Cowel vs. Edwards, before cited, is 
the existing law of co-suretyship, and that the right te 
sueis consequent, on the legal payment of the money, 
for which the sureties are justly bound. 

The judgment is affirmed. 
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SMITH US CHAPMAN & BROTHER. 


] A garnishee cannot take advantage of an irregularity, in the 


proceedings, between parties to an attachment. 


2, If a garnishee answer in the court below, without objecting 


to a defect in the process against him, he cannot be permit- 
ted, on a writ of error, to allege that he was not served accor- 
ding to the forms prescribed by law. 


3.. Where a garnishee, by Lis answer, does not admit a debt to 


be due, and payable from himself, to the defendant in attach- 
ment, no judgment can be rendered. 


4, So, where a garnishee admitted, that he was indebted to the 


defendant in attachment, a certain sum, to be paid in “store 
accounts,” the court had no authority to change the liability 
of the garnishee, and make him liable as for a money de- 
mand : 


5, And it is no answer to this view of the subject, to allege, 

that unless a judgment can be rendered, the plaintiff in 

attachment, would be remediless ; for the attaching creditor, 

is, by the levy, entitled toa priority of satisfaction, out of the 

demands, as a part of the estate of his debtor, and the proper 

mode would be, for the plaintiff in the attachment, to pro- 
6p 44 
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ceed in equity, to have the demands assigned and collected, 
for the satisfaction of his judgment. 


. Error to the Circuit court of Dallas county. 


Proceedings by attachment. In this case, a writ of 
attachment, from a justice af the peace, issued against 
George Cater, in favor of Chapman & Brother, at 
the instance, and on the oath of Joseph Chapman, one 
of the firm of Chapman & Brother; and summons of 
garnishment was served on Joseph Smith, the plain- 

tiff in error, in which summons, the plaintiff in the at- 
tachment. was described _as Joseph Chapman : 

And at the Fall term, eighteen hundred and thirty 
six. of the Cirenit court of said county, William Chap- 
man and Joseph Chapman, partners, using the name 
and style of William Chapman & Brother, declared 
against George Cater, attached by his rights and 
credits, to answer. of a plea of trespass on the case, 
that defendant, on a day mentioned, was indebted to 
plain tiffs in the sum of two hundred dollars, for the 
price of goods, then and there bargained ona sold by 
plaintiffs to defendant, at his request, &e. and then 
and there promised to pay the same on request; yet, 
disregarding his promise, had not paid the satne, or 
apy. part thereof; &c. 

‘And at the same term, said Joseph Smith, who was 
summoued as a garnishee, came into opeu court, 
and being sworn, stated, that at the date of the service 
o! the attachment, he was indebted to the said Cater, 

‘in the sum of one hundred and nine dollars, to be paid 
in store accounts, dne at the date of said. service of 
the attachment; and affiant stated, that he owed said 
Cater‘no other money ; had no property or effects of 
his iv affiant’s hands; and knew of no other per- 
‘son or persons, who were indebted to, or had proper- 
ty or effects of said Cater, in their hands: It was, 
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therefore, considered by the court; that the said gar- 
nishee should hold in his hands, the said sum of one 
hundted and nine dollars, in store’ accounts, so ac- 
knowledged to be due as aforesaid, subject to the fur- 
ther order of the court. . 

And at the Spring term, eighteen hundred and 
thirty seven, of the same éourt, the plaintiff came, and 
the defendant, b eing solemnly called, came not, but 
made default: It was, therefore, considered by the 
court, that the ‘plaintiffs recover of the defendant 
their damages, &c. But inasmuch as those damages 
were unknow n, it was required that a jury come, to 
inquire of, and assess the same: and a jury having 
been @lected alias sworn, well and_.truly to assess the 
damages, upon their oaths, said, they assessed the 

same at one hund: ad and ‘six dollafs, and thirty two 
cents: It was, there tor considered by the court, that 
the plaints recover of defendant, the said sum of 
one. hundred and six dollars and thirty two cents, as- 
sessed as aforesaid, and the costs in this behalf by said 
plaintiffs expended. 

And Joseph Smith, having answered as a garni- 
shee'in the cause, at the last term, that he was indebt- 
ed to said George Cater, in the sum of one hundred 
and nine-dollars: It was, therefore, considered by 
the court, that the plaintiffs recover of the said Joseph 
Smith, the said sum of one hundred and nine dollars, 
so acknowledged to be due and owing as aforesaid. 

From this judement, there was a writ of error, and 
the plaintiffin error, here assigned— 

Ist. That the court below, erred in giving judg- 
ment, against the garnishee, for the sum of one hun- 
dred and nine dollars, when he had answered, that 
he was indebted to George Cater, the defendant in 
the attachment, in the sum “of one hundred and nine 
dollars, to be paid i in store accounts. 


2d. The court erred in giving judgment against the 


garnishee, for the sum of one hundred and nine dol- 
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lars, when the judgment against the defendant in the 
attachment, was for one hundred and six dollars and 
thirty two cents. 

3d. The court erred in giving judgment against the 
garnishee, for any amount of money. 

4th. The court erred in rendering a judgment 
against the garnishee, at all. 


J. B. Clarke, for the plaintiff in error. - 
Edwards, contra. 


Clarke, for the plaintiff in error, contended that the 
court ought not to have rendered a judgment against 
the garnishee at all; and to support this position, ci- 
ted—1 Aik. Dig. 38 to 42: 2 Bibb 572: 1 Stewart 
34: and that if any judgment in sucha case could be 
rendered, it ought to have been differently rendered 
and ascertained: and to this effect cited—2 Aik. Dig. 
42 and ’3, sec. 18, 19, 22; 2 Stewart 86; 2 Porter 546. 


GOLDTHWAITE, J.—A writ of attachment was sued 
out before a justice of the peace of Dallas county, re- 
turnable to the Circuit court, at the suit of Chapman & 
Brother, against the estate of George Cater. This writ 
is directed to any lawful constable of Dallas county; 
and is returnable “executed,” by one who may be pre- 
sumed to answer to the description of the officer named, 
from the addition, after his name, of the letters C. D. C. 
No instructions are endorsed on the writ, for the officer 
to execute it by the service of a garnishee process,on any 
person; but a summons of garnishment, to Smith, the 
plaintiff in error,signed by the same person, who makes 
return of the writ of attachment, follows it in the re- 
cord, without any return endorsed thereon. This sum- 
mons, describes the attachment with accuracy, except 
the description of the plaintiff, who in this, is stated to 
be Joseph Chapman, instead of Chapman «& Prother. 
At the appearance term, Smith came into open court, 
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and stated on oath, that at the date of the service of the 
attachment, he was indebted to the said Carter, in the 
sum of one hundred and nine dollars, to be paid in stere 
accounts, due at the date of the service of the attachment; 
and that he owed said Cater no other money, &c. On 
this answer, it was considered by the court, that. the 
said garnishee, held in his hands, the said sum of one 
hundred and nine dollars,in store accounts, so acknow- 
ledged to be due as aforesaid, subject to the further or- 
der of the said court. At the next term, a judgment by 
default, was rendered against Cater, the defendant in 
attachment, and the pilaintiff’s damages were assessed, 
by a jury, at one hundred and six 37-100 dollars, for 
which sum judgment was rendered against the said 
Cater, as well as for the costsof suit. At the same term, 
judgment was rendered against Smith, the garnishee, 
for the sum of one hundred and nine dollars, on his an- 
swer made at the previous term. ‘To reverse this judg- 
ment, Smith now prosecutes his writ of error to this 
court, and here insists that the judgment rendered 
against him is erroneous— 

Ist. Because of the irregularity of the proceedings 
against the defendant in attachment: 

2d. Because no process of garnishment, was served 
on him: 

3d. Because no debt is admitted to be due, by his an- 
swer, for which the court could render a judgment. 

The first point on which the plaintiff in error relies, 
has received the repeated adjudication of this court. In 
Stebbins vs. Fitch,* it was determined, that the garnishee 
cannot be permitted to take advantage of any irregular- 
ity in the proceedings between the parties to the attach- 
ment. The same rule was reiterated in Thompson vs. 
Allen.t 

The second position, is also untenable. The garni- 
shee answers without objecting to any defect in the pro- 


> 





*1 Stewart, 180. t4 Stewart & Porter 184. 
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cess against him, and cannot now ke permittcd to allege 
that he was not served according to the forns preseri- 
bed by law. ‘The case of Lawrence, Rapelyc & Co. vs. 
Ware,* was on a writ of error, presecuicd hy the defen- 
dant in attachment, and the court there Ceciced, t) at in- 
asmuch, as there was no service by a levy on yicperty, 
or any legal garnishment, the proceedings cculd not 
be supported. 

The only remaining point to be noticcd, is the one of 
the most impoitance; and it presents a question of some 
difficulty, which has heretofore been cclaterally before 
this court; but on Which no opinion has hithcrio been 
rendered necessary. In the the. case of Alcan vs. Mor- 
gant the garnishee answered, that he was ticckted to 
the defendant in attachment, by note, but had offsets, 
and could not know until a scttlement was bec, how 
the balance was. It was decided that a judgement could 
not be rendered against him, on thisanswcr. £o in the 
case Of Presnell vs Mabry,t the garnishee admiticd that 
he was the administrator of an cctate, of Which the de- 
fendant in attachment, Was a distributee; and ihat he 
had funds of the estate in his hands, but that Le was 
informed, that the defendant in attachment, bad essign- 
ed his interest in the estate to another: it was hcld that 
no judgement could be rendered. In each of these cases, 
it is ptobable that the attaching creditor might, under 
the attachment laws, have acquired by his attachment, 
some rights of prioriiy, but because ne debt wes cdmit- 
ted by the answer, to be due and payable, a judgment 
couldnot be rendered. 

In the present case, the garnishee does not admit, 
that he owes the defendant in attachment, any sum of 
money whatever; but that he is indebtedto him ina 
certain sum, to be paid in sfere accounts, then due. The 
Circuit court,hgd no authority under the law,'to change 
the liability of the garnishee, and make him liable es 











*1 Stewart 33.. iltew. 9. $3. Porter 165. 
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for amoncy demand; and itis no answer to this objec- 
tion, to aliegse, that unless he can sustain this judgment, 
the plaintiff in attachment will be remediless; for 
althouzi if may not be a case, Which is within the at- 
tachment laws, it does not follow that there is no re- 
medy. ; 

This is certainly not the case of indebtedness to the 
defendant ia the atta ree for specific property ; nor 
is it a possession by the garnishee of property, goods, 
or effects, which can be delivered to the officer, serving 
the attach nont, Within the terms of the nineteenth and 
twenty-second soctions of the attachment laws. The 
officer Would have no authority to sell, nor the court, as 
a court of Inw, to order the sale of the accounts, if the 
garaisice was ‘uithorised to deliver them. 

Phe ense is on2 which is not met by any statutory en- 
actment. so far as relates to ; disposition of the de- 
mands, alihough it is clear that the attaching creditor 
is, by the levy, entitied to a priority vd satisfaction, out 
of thosc demants as a part of the estate of his ‘debtor; 
but the Circuit court, as a court of ‘law, cannot make 
any order, wiich can mect the exigency of the case; 
and the only proper mode would be, for the plaintiff in 
the attachment, to preceed ia equity, to have the de- 
mands assigned, and collected for the satisfaction of his 


jJudgimeni 

The ju * rment rendered by the Circuit court, must be 
rever sed; nd if dl sired, the cause will be remanded, in 
order that other proceedings may be had, not inconsis- 


tent With this opinion. 
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FREEMAN US. THE STATE. 


1, No recovery can be had on a penal statute, after its repeal. 


2. By the statute of 1836, to amend and consolidate the laws 
on the subject of the public roads, the erection of, or casting 
an obstruction across a public road, is the offence made in- 
dictable, and before any one can be convicted under the same, 
he must act, and not remain merely passive, by suffering the 
obstruction to remain after the passage of the act, which he 
had erected before its passage. 


8. Where a defendant, since the passage of the act aforesaid, 

_ instead of merely suffering the obstructions to remain, within 
twelve months.before the finding of the indictment, does by 
himself or his agent, any act shewing an intention to preserve 
a nuisance, such for example, as making up the fence, laying 
on rails, or other materials to raise or preserve the fence :— 
such an act would expose the offender to the penalties in the 
statute contained. 


Error to the Circuit court of Dallas county. 

At the spring term, eighteen hundred and thirty- 
seven of the said court, the grand jurors for the coun- 
ty, upon their oaths, presented, that on the sixth day 
of February, in the year of our Lord eighteen hun- 
dred and thirty-seven, there was, and from that time 
hitherto had been, and still was, to wit, in said county, 
a certain public road of the first grade, called and 
known as the Cahawba and Pensacola State road; 
and the jurors aforesaid, upon their oaths presented, 
that Fleming Freeman, late of the said county, on the 
seventh day of March, eighteen hundred and thirty- 
seven, did then and there, to wit, in the said county, 
unlawfully alter and change said public road, and 
which alteration and change was not made by order of 
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the Commissioners court, founded on the report of a 
jury appointed and sworn, as in case of laying out new 
roads, nor was said alteration and change done to 
straighten said road through enclosures, or to render 
it more convenient to the public,—contrary to the sta- 
tute in such case made and provided, and against the 
peace, &c. 

And the jurors aforesaid, upon their oaths afore- 
said, did further present, that said Fleming Freeman, 
on the day and year last aforesaid, and at the county 
aforesaid, did then and there unlawfully erect a fence 
across said public road, and did not remove the same 
within twenty-four hours thereafter, to the great ob- 
struction, hindrance and inconvenience of persons 
travelling thereon, and coutrary to the statute in such 
case made and provided, and against the peace, &c., 

And the jurors aforesaid, on their oaths aforesaid, 
did further present,that said Fleming Freeman, on the 
day and year last aforesaid, in the county aforesaid, 
did then and there unlawfully cause to be erected, a 
fence across said public road, and did not remove the 
same within twenty-four hours thereafter, to the hin- 
drance, and inconvenience and obstruction of all per- 
sons travelling thereon, and contrary to the statute, 
&c. and against the peace, &c. 

To this indictment, the defendant, when arraigned 
pleaded, non culpadilis, and non culpabilis infra unam 
annum, &c. 

And at the Fall term, in the year first aforesaid, of 
the said court, came the solicitor of the circuit,and the 
defendant, and a jury of good and lawful men of said 
county, who being elected, tried and sworn, well and 
truly to try the issue joined, on their oaths said, they 
found the defendant guilty, in manner and formas 
charged in the bill of indictment, and assessed his 
fine at seventy-five dollars: It was therefore consider- 
ed by the court, that the State of Alabama, for the 
nse of Dallas county, recover of the said defendant-— 


| 
| 
: 
| 




































REPORTS OF CASES IN 


the said sum of seventy-five dollars, so by the jur 
aforesaid assessed, and the costs in that behalf ex- 
pended, &c. 

The bill of exceptions stated, that on the trial of the 
ease, the following points were reserved for the con- 
sideration of the Supreme court. It appeared from 
the evidence adduced, that the alteration of the course 
of the public road described in the indictment, and 
the obstruction thereof, charged in the indictment, if 
any such had occurred, were made and erected be- 
fore the passage of the act to amend anc consolidate 


the laws onthe subject of the public roads, approved 
December ter nty-third, eighteen hun dead od and th irty- 
six; and also had been made twelve mon ths prior to 


the finding of the indictment, and that the > alteratio n, 
change and sw uction, continued ‘to remain on said 
public road, tll the finding of this indictment: where- 
upon, the defendant requ ested the court to a struct the 
jury, that on both or either of these grouL ds, the de- 
fendant was entitled to an acq juittal under the indict- 
ment: that the law in force, when the alteration, 


‘change and ikcectiea were made and erected on 


said public road, had been repealed by 7 1e subsequent 
act of Dece m hae. eighteen hundred and thirty-six, the 
title of which is above recited: also, that the offence 
charged, if any had been committed, was barred by 
the statute of limitations. These instructions, the 
coutt refused to give—on the contrary, the judge 
charged, that it appeared in evidence, that the a, 
tion, change and obstruction above referred to, con- 
tinued to exist up to the finding of the aditmeant 
and the defendant was subject to conviction. for said 
continuation, change and obstruction, notwithstanding 
ithad been made and erected before the passage of 
the last recited act, and had been erected more than 
twelve months before the finding of the indictment. 
The defendant then requested the: court to reserve the 
points above made and decided, as also the question 
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whether the indictment was sufficient to sustain a con- 
viction for a continuation of the obstruction, as above 
supposed, as novel.and difficult, for the opinion of the 
Supreme court. 

And at this term the plaintiff in error assigned— 

1. That the court erred in charging the jury, that 
the offence charged in the indictment, was not barred 
by the statute of limitations. 

2. The court erred in charging the jury, that the 
defendant was subject to conviction for the continua- 
tion of the obstruction across the public road. 

3. The court erred in charging the jury, that al- 
though the offence was committed before the passage 
of the act of December, e eighteen hundred and thirty- 
six, yet that che continuation of the obstruction, till 
the finding of the indictment, subjected the defendant 
to conviction for said offence. 

4, The court erred in refusing to instruct the jury, 
that the offence charged in the indictment, was barred 
7. the statute of limitations. 

That the court erred as stated in the points re- 
winch as appears fromthe record. 


Edwards, for the plaintiff in error. 
Attorney General, contra. 


ORMOND, J.—This was an indictment against the 
plaintiff in error for obstructing a public highway. The 
indictment contained three counts; one for changing a 
public road, the other, for erecting a fence across the pub- 
lic road. ‘The defendant pleaded not guilty, and the 
statute of limitations. 

On the trial of the cause, it was proved that the altera- 
tion of the course of the public road, described in the 
indictment, and the obstruction thereof, charged in said 
indictment, were made and erected before the passage 
of the act to amend and consolidate the laws on the 
subject of the public roads, approved December 34, 
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1836, and also had been, twelve months prior to the 
finding of this indictment; and that the alteration, 
change and obstruction, continued to remain on said 
public road, until the finding of this indictment: where- 
upon, the counsel for the defendant, requested the court 
to instruct the jury—that on both, or either of these 
grounds, the defendant was entitled to an acquittal un- 
der this indictment; that ‘the law in foree, when the 
alteration, change and obstruction, were made and erected 
on said public road, had been repealed by the subsequent 
actof December 1836—also, that the offences charged. 
if any had been committed, were barred by the statute 
of limitstions. ‘These instructions, the court refused to 
give, and charged the jury, that as it appeared in evi- 
dence, that the alteration, change and obstruction above 
referred io, continued to exist up to the finding of the 
indictment, the defendant was subject to conviction for 
said continuation, change and obstruction, notwithstand- 
ing it had been made and erected before the passing of 
the act Iast recited; and had been, more than twelve 
months before the finding of the indictment. 

The jury fovnd a verdict against the defencant; and 
by the dircciion of the court, the questions of law aris- 
ing out of tie evidence and charge of the court, are re- 
served for the revision of this court, as novel and difficult, 
and now assigned for error. 

It is admitted by the attorney general, that the first 
. count for changing the road, cannot be sustained. The 

only remaining question, is, whether an indictment can 
be sustained under the act of December ]836—for an 
obstruction of a public road by running a fence across 
it, previous to the passage of that law, and more than a 
year before the finding of the indictment. 

It isa well settled principle, and has been so decided 
by this court, that no recovery can be had on a penal 
statute after its repeal.* And the act of December 1836, 





* 1 Stewart, 347. 


oa 


£ 
tm 


ee 














Se 
n- 
he 
ed 
nt 
dl. 
‘te 


Vi- 
ve 
he 
or 


of 
ve 


“st 
he 
an 


SS 
1a 


ed 
al 


6, 














THE SUPREME COURT OF ALABAMA, 377 


contains a clause repealing all acts in conflict with it. 
There can be no doubt that is the ca-e here; and'the 
attorney general has very properly con_eled, that if this 
indictment can be sustained, it must b2 on the act above 
mentioned, of 18356. The section whi'ch controls this 
case, is in these words: “If any person shall alter or 
change a public road, unless by order of the Commis- 
sioners court, founded on the report of a jury, appoint- 
ed and sworn as in the case of laying out new roads, 
or unless it be done to straighten said road through en- 
closures, or to render it more convenient to the public; 
or if any person shall erect, or cause to be erected across 
any public road, a fence, bar, or other impediment, or 
fell a tree or brush, or other obstacle on or across the 
same, and shall not remove it within twenty-four hours 
thereafter, he shall be liable to indictment, and on be- 
ing found guilty, shall be fined in any sum the jury try- 
ing the offence may assess.”* 

The indictment is founded on this statute, and is not 
for the continuation of a nuisance at common law. If 
by this statute, itis the erection of, or casting an obstruc- 
tion across, the public road, which is the offence made 
indictable by the act, then the charge of the court upon 
the evidence cannot be sustained, and we think the sta- 
tute can admit of no other construction. Wedo not 
however assent to the proposition contended for, that the 
act of the legislature legitimated all nuisances of this 
character, existing at its passage. ‘The doctrine of the 
cominon law is, that nolength of time legitimates a nui- 
sance — Weld vs. Hornby;t Mills vs. Hall.t 

The act manifestly contemplates, that before any one 
ean become obnoxious to its provisions, he must act, and 
notremain merely passive, by suilering the obstruction 
to remain, after the passage of the act, which he had 
erected before its passage. If instead of merely suffer- 
ing the obstruction to remain, the proof had been, that 





* pp. 12, s. 5, acts 1836. t 7 East, 199. $9 Wend. 315. 
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after the passage of the last act, and within twelve 
months before the finding of the indictment, the plain- 
tiff had, by himself, or his agent, done any act, shewing 
an intention to preserve the nuisance, such for example, 
in this case, by making up the fence, or laying on rails, 
or other material to raise or preserve. the fence; such 
act would subject the offender to the penaltics of the 
law we are commenting on. 

We are confirmed in this opinion by the established 
forms, of indictments at common law, for continuing a 
nuisance; they allege not the creation of, but the con- 
tinuance of the nuisance.* 

The judgment must be reversed, and the cause re- 
manded for further proceedings, not inconsistent with 
this opinion. 





* See Archbold’s Cr. Pl. 478, and authorities there referred to. 
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ANSLEY, et al. vs NOLAN. 


1, An assignment of lands, not under seal, cannot invest an‘as- 
signee with such a title, as will enable him to [maintain 


ejectment. 


2. The mere reference in the caption of the Recciver’s certifi- 
cate, is no sufficient evidence, that the right of a claimant to 
lands, was derived under the pre-emption laws of the United 


States. 


Error to the Circuit court of Chambers county. 


Trespass to try titles. Thomas }*. Nolan, the plain- 
tiff, at the Spring term of the Circuit court of said 
county, eighteen hundred and thirty-seven, declared 
against defendants, Ansley, et al.—tfor that whereas, 
theretofore, the s: aid pli aintilf, on the first day of Janu- 
ary, eighteen hundred and thirty-seven, in fe coun- 
ty aforesaid, was seized and possessed, i 1 bis own 
demesne, as of fee, ¢ yf a certain close s, situate, ‘ig Ing and 
being, in the said county, known saul dis stinguished as 
the south- east quarter, of section number tw enty-two, 
township number twenty three, of range number 
twenty eight, containing one hundred and fifty-nine, 
and fifty four hundredth acres of land ; and the said 
defendants, to wit, on the day and year last aforesaid, 
at, to wit, in the county aforesaid, with force and arms, 
broke and entered, the said last mentioned close, and 
ejected, expelled and put out, the said plaintiff, and 
deprived him of the close aforesaid, and had ever since 
kept and detained possession of the same, to the great 
damage of the said plaiutill;—wherelore he brought 
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suit, as well to recover possession of the close aforesaid, 
as for the damages, for the detention of the same.— 
To this declaration there was a plea of not guilty :— 
replication and issue joined, &c. 

Aud thereupon came a jury of good and lawful men, 
who being sworn to render a true virdict, on the is- 
sue joined, on their oaths said, they found for the plain- 
tiff, and assessed his damages at four hundred and se- 
venty dollars: It was therefore considered by the 
court, that the plaintiff recover of defendants, posses- 
sion of the premises, and the damages so assessed by 
the jury, together with the custs in that behalf expen- 
ded, for which execution might issue. From which 
judgment there was a writ of error. 

The bill of exceptions stated, that on the trial, the 
plaintiff offered in evidence, a certificate from the re- 
ceiver of the land office, at Montgomery, showing pay- 
ment by Leander Burns, to the said receiver, for the 
land mentioned in the declaration; and an assignment 
of the said certificate, and the land in question, to the 
plaintiff, by Burns. 

The plaintiff proved by aliunde testimony that Le- 
ander Burns had made his mark as specified in the 
assignment, but the witness was not present when the 
mark was made. ‘The proof was, that Burns acknow- 
ledged it to be his mark. The defendants objected 
to the introduction of the receiver's certificate, and 
the assignment in evidence— 


Ist. Because, by the acts of Congress of eighteen 
hundred and thirty, and eighteen hundred and thirty- 
four, the assignment of such certificate was express- 
ly prohibited: 

2dly. Because, if a transfer of such certificates could 
be made, that the transfer was not made in such a man- 
ner as to convey any interest, not being under the hand 
and seal of the assignor. 
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The defendants then proved that they were possess- 
ed of the premises sued for, before the certificate was 
issued from the receiver’s office, at Montgomery.— 
Defendants assigned the receiving in evidence of the 
certificate, and assignment endorsed thereon, as above 
specified, to be error; and excepted to the opinion of 
the court, as before expressed, for the cause specified. 

The plaintiffs in error, here assigned, that the court 
below, erred— 

Ist. In overruling the several exceptions taken to 
the opinion of the court, by the defendants’ counsel, 
as set forth in the bill of exceptions. 

2d. In permitting the register’s certificate, and the 
assignment or writing, on the back thereof, to be given 
in evidence. 

3d. In giving judgment for plaintiff below. 


Ellis and Phelan, for the plaintiffs in error. 
R. D. Thorington, contra. 


The counsel for plaintiffs, urged that the act of 1830, 
made ali assignments or transfers, of the right of pre-emp- 
tion, prior to the issuance of the patents, null and void. 
Pamphlet acts, 1850, page 167. The act under which 
this certificate issued to Burns, simply revived the act of 
1830—see acts of 1834, pages 28 and 29. The case of 
MeHlyea vs. Hayter, 2 Porter 148, was believed to cover 
every principle involved in the case. 

if the certificate were transferable, the transfer was 
neither valid or sufficient. 

‘he endorsement on the back of the certificate, was 
aun attempted transfer and conveyance of the land itself 
and ought, therefore, to have been under seal—4 Cruise's 


$e ac 
Lsift, od. 


GOLDTHWAITE, J.—This is an action of trespass, in- 
stituted in Chambers Circuit court, by Thomas F. Noe 
Jan, against Gilbert and Samuel Ansley, to recover pos- 

2B 
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session of a tract of land. described in the declaration. 
The defendants pleaded not guilty ; and on the trial, a 
verdict was rendered in favor of the plaintiff, who there- 
on had judgment. 

To reverse this judgment, the plaintiffs in error, prose- 
cute their writ, in this court. 

The bill of exceptions, taken on the trial. discloses 
that the plaintiif below, deduced title to the land in con- 
troversy, from the United States in manncr, following :— 

Ist. tic produced, and read to the jury,a certificate of 
the receiver of public moneys, at Montgomery, for, the 
land; which certificate, is in these words 


“Pro-emption act. ¢ Receivers oifce, at Montg’y 

“19th-June, 1834. a _ April l4th, L&36. 

“Received irom Leander Eurns, of Chambers, the sum 
of one bundred and neon nit > doll: iy three 


cents, being in full payment for the sovth cast quarter of 


section i:0o. twenty two, in to badloeare Ip AO. LWeENLY UDTee, 


of range No. twenty ight, ¢ mtaining 15D o4-iC0 acres, 
e © LAY OPwn “EC ? 
at $1 K5 per acre—S199 45 100. 
NI r,’ IAM aN? a Sito Pp )? 
ee n, Keceiver. 


2d. A transfer, or assignment, of the land, written on 
the certificate, in these werds— 

“For value received, 1, Leander Burns, of Chambers 
county, ved, co hereby assign, transfer, and set 
over unto “Thomes fF. Nolan, ef Cliambers county, all 
lny right, itle, ewe 1im and demand, to the within ad scri- 
bed quarter section of land, and reque st thet a patent 
may bce issucd to the said ‘Thomas I’. Nolan, his heirs 
or assigns. 

Witness, my hand, this 20th April, 1836. 

-™ 
szeander *< Burrs, 
no ark.” 

To the admission of these papers, as cvicence of title, 
the Cefendent below, excepted; and their admission, is 
the cniy niuitter to be examined in this covrt. 

It is coatended, that as the act of congress, of 18380 
chap. 209, makes all essignments or transiers, of the 
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right of pre-emption, prior to the issuance of the patent, 
void; and as the act of 1834, chap. 54, simply revives 
the act of 1830, that the prohibition contained in the 
first act, is yet in force, and consequently, this a 
to.transfer the land, is inoperative. 

The counsel for the plaintiff in error, do not seem to 
have adverted to the fact, that the restriction imposed 
by the act of congress, as to the transfer of such rights, 
was withdrawn by the act of congress, of 1832, chap.9; 
and that at the time of the transfer, there was no law 
making ity cok 

This question, however, we do not intend at this time 
to decide, as We are of opinion, that it is not presented 
by the record. ‘The mere refercnee to the caption of the 
receiver’s certificate, cannot sufficiently inform this court, 
that the right of Burns, to the land sages therein, 
Was ¢ riv I under the pre-emption laws. If it was de- 
sired to present this duals for adjuc lic cation, the facts 
to brine the: case Within its operation, should have been 
shewn, with precision and certainty. 

The assignment of the land, to Nolan, by the instru- 
ment set out, cannot invest him with such a title as will 
enable him to maintain this action; because it is not un- 
der seal. 
i uimecessary, at this time, to determine, whether 
any ¢onveyance of adie, not under the seal of the gran- 


tor, can les Oa legal title to the grantee. It is suffi- 
cient to observe. that the instrument of conveyance set 
forth, if «nder seal, Would, in that event, be operative, 
solely as a release, which under the statute of uses, 
adopted in this state,* must—to be effective as a convey- 
ance—be by deed. 

In the admission of this instrument, in evidence, to 
shew title in the plaintiff, in the court below, the Cir- 
cuit court erred; and for this error, the judgment must 
be reversed: and asthe plaintiff may have other title to- 
the land, if desired, the case will be remanded. 





*Dig. 94, sec. 37. 
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EMANUEL US. ATWOOD. 


1. Where one makes a promissory note negotiable at bank, and 

- the bank becomes its purchaser,—no set off can be allowed 

against it in favor of the maker against the payee. In such 

a note, the maker impliedly stipulates that he will forego eve- 

ry defence against the payee, and all intervening holders, and 

. it would be a fraud on the bank to set up offsets against a 
note, under such circumstances. 


2, Where one executed an instrument coetaneous with a prom- 
issory note, negotiable in bank, by which he bound himself 
to give a satisfactory endorser on the note, to enable the hol- 
der to negotiate the same to his satisfaction,—it was held, 
that the instrument must be taken to be an incident to the 
promissory note, and equally binding with the note, and 
could not be considered a mere gratuity. 


3. And where a promissory note, accompanied by an instru- 
ment thus made, was negotiable—in an action on the note, by 
the endorsee, it was held, that evidence of an offset against 
the payee, was not admissible. 


Error to the Circuit court of Wilcox county. 

Assumpsit on a promissory note, negotiable at bank. 
At the September term of the said” court, eighteen 
hundred and thirty-three, the plaintiff complained of 
defendant, that theretofore, at acertain place men- 
tioned, on the fourteenth day of March, A. D. eighteen 
hundred and twenty-seven, defendant made his cer- 
tain promissory note, in writing, bearing date, &c. and 
thereby then and there promised to pay, on the tenth 
day of January next succeeding the date thereof, to 
the order of‘ one John Jenkins, by the name and de- 
seription of John Jenkins, Esquire, fourteen hundred 
and sixty-six dollars and four cents, payable and ne- 
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gotiable at either of the banks in Mobile, for value 
received; and then and there delivered the said prom- 
issory note to the said John Jenkins, and the said John 
Jenkins to whom, or to whose order the payment of 
the said sum of money, mentioned in the said note, 
was thereby to be made, afterwards, and before the 
payment of the said sum of money mentioned in the 
said note, or any part thereof, and before the time ap- 
pointed by the said note for the payment thereof, to 
wit, on the day and year aforesaid, at the county afore- 
said, endorsed the said note, and by that endorsement 
ordered and appointed the contents of the said note 
to be paid to the said plaintiff; and then and there de- 
livered the said note so endorsed to. the said plaintiff; 
of all of which said several premises, the said defen- 
dant, afterwards, viz: on the same day and year afore- 
said, at the county aforesaid, had notice; by reason of 
which said several promises, and by force of the sta- 
tute in such case made and provided, he the said de- 
fendant, then and there became liable to pay to the 
said plaintiff the said sum of money, mentioned in the 
said note, according to the tenor and effect of the said 
note, and of the said endorsement, so thereon made 
as aforesaid; and being soliable, he the said defendant, 
in consideration thereof, afterwards, to wit, on the 
same day and year aforesaid, at the county aforesaid, 
undertgok, and then and there faithfully promised to 
pay to the said plaintiff, the said sum of money in the 
said promissory note mentioned and spec ‘ified, ac- 
cording to the tenor and effect of the said promissory 
note, and of the said endorsement so thereon made as 
aforesaid. And the said plaintiff averred, that after- 
wards, to wit, on the twelfth day of January, eighteen 
hundred and twenty-eight; at the Bank of Mobile, to 
wit, in the county aforesaid, and ove of the banks in 
Mobile aforesaid, at the time the said note so endorsed. 
as aforesaid, became due and payable, the said prom- 
issory note so endorsed as aforesaid, was duly pre~ 


— wags 


ew ane. 





386 REPORTS OF CASES IN 


sentedgand shewn at the said Bank of Mobile for pay- 
ment thereof, and payment of the said sum of money 
therein specified was then and there duly required, 
according to the tenor and effect of the said promisso- 
ry note, and of the said endorsement so thereon made 
as aforesaid; but that neither the said defendant nor 
any other person or persons on behalf of said defen- 
dant, «did or would at the said time, when the said 
promissory note so endorsed as aforesaid, was so pre- 
sented and shewn for payment as aforesaid, or at any 
time before or afterwards, pay the said sum of money 
therein specified, or any part thereof, but wholly ne- 
glected and:refused so to do, and still did neglect and 
refuse so_to do, although often requested. ‘l'o the 
damage, &c. 

To the declaration defendant plead, non assumpsit, 
payment and set-off. . 

And at the Spring term, eighteen hundred and 
thirty-five, came a jury, who upon their oaths said, 
they found a verdict for the plaintiff, and assessed his 
damages at twenty-three hundred and forty-five dol- 
lars and seventy-one cents: It was therefore consider- 
ed by the court, that the plaintiff recover of defen- 
dant the said sum so assessed by the jury, for his dam- 
ages by him sustained, by reason of the premises, and 
js the costs by him expended, &e. 

Whereupon, a motion was made by defendant for a 
new trial, and the court ordered a new trial on de- 
fendant’s paying the costs of the action, as a condition 
precedent, within three months. 

' And at Spring term, eighteen hundred and thirty- 
seven, there came a jury of good and lawful men, 
whi were elected, tried and sworn, well and truly to 
try the issue, and on their oaths they said, they found 
a'vérdict for the defendant: It was therefore consid- 
ered:by the court, that the defendant should go with- 
out day and recover of the plaintiff the costs by him 
about his defence in that behalf expended, for which 


. execution might issue, &c. 


, 
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The bill of exceptions stated, that on the trial, the 
plaintiff offered in evidence a note in the following 
words and figures, to wit, “Prarie Bluff, March 14, 1837. 
$1466 04-100. On the tenth day of January next, I 
promise to pay to the order of John Jenkins, Esquire, 
fourteen hundred and sixty-six dollars and four cents, 
payable and negotiable at either of the banks in Mo- 


bile, for value received. Henry 8. Atwood—endorsed, 


John Jenkins.” 

‘Te which note was appended astatement in writing, 
admitted to be genuine, and taken as proved in’ the fol- 
lowing words and figures: “Whereas, I have this day 
given to Mr. John Jenkins, my note for fourteen hundred 
and sixty-six dollars and four cents, due 10th January 
next; ulsSo one for seven hundred dollars, due same time. 
1 do hereby bind myself unto the said John Jenkins, to 
give him a satisfactory endorser upon said note, living 
and residing in Mobile, provided he cannot negotiate 
said nctes to answer his purpose without. March 14, 
1837. Henry S. Atwood.”—And produced and proved 
the protest of said note, for non payment, when due, and 
while the plaintiff was holder, and there rested his 
case. 

The defendant then proposed to offer in evidence, a 
note in the following words and figures, to wit: “$3036 
38-100. Dale, Wilcox county, June Ist, 1826... On the 
first day of January next, I promise to pay to the order 
of Mr. John Jenkins, three thousand and thirty-six dol- 
lars, thirty-eight cents, payable and negotiable at the 
Bank of Mobile, for value received. John B. Bass—en- 
dorsed, John Jenkins;” and to prove that he wasthe person 
to whom the note was endorsed, and that the note was not 
paid at maturity, and that demand was made and notice 
given to John Jenkins, the endorser: to the admission of all 
which evidence, the plaintiff objected; but the objec- 
tions were overruled by the court, and said notice and 
evidence of demand, and notice given, went tothe jury. 
To which decision of the court, overruling his objections 
to said offset, the plaintiff excepted, &c. 
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The plaintiff in error now assigned— 

Ist. That the court erred in admitting the offset objec 
ted to, as stated in the bill of exceptions. 

2d. ‘The court erred in making the decision excepted 
to. 


J. B. Clarke, for the plaintiff in error. 
Phillips & Edwards, contra. 


Clarke, for the plaintiff, contended, that no offset of a 
debt against the payee of a promissory note, could be 
plead to a note made payable in bank, after the same 
was negotiated by the payee; and that even if such off- 
set could be plead against an endorsee, it was questiona- 
ble, whether it could, to the note on which the present 
action was founded, under the evidence; and cited Man- 
deville vs. the Union Bank of Georgetown—9 Cranch, 9; 
Fellows vs. Carpenter—Kirby, 364. The agreement 
appended, operated as a letter of credit—a guaranty of 
payment to the endorsee, and it Was manifest that the 
parties also intended that the note should be negotiated. 
Coxe’s Dig. 97, s. 108-9; 3 Cowen’s R. 284; 1 Johns. R. 
319; 5 Am. Dig. 365; 2 Rand. R. 247. 


COLLIER, C. J.—The plaintiff in error brought as- 
sumpsit against the defendant, in the Circuit court of 
Wilcox, and declared as indorsee of John Jenkins, on a 
promissory note, by which the defendant, on the 14th 
March, 1827, promised to pay to Jenkins fourteen hun- 
dred and sixty-six 4-100 dollars, on the tenth day of 
January thereafter, “payable and negotiable at either cf 
the banks in Mobile.” ‘The pleas were non assumpsit 
payment, and set-off. It appears from a bill of excep- 
tions, taken at the trial, that the plaintiff having read 
to the jury his note and indorsement, with a protest for 
non-payment,—also proved and read an agreement there- 
to appended, in these words: “ Whereas, I have this day 
given to Mr. John Jenkins, my note for fourteen hun- 
dred and sixty-six dollars and 04 cents, due 10th Janu- 
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ary Next; also,one for seven hundred dollars, due same 
time. Ido hereby bind myself unto the said John 
Jenkins, to give him a satisfactory indorser upon said 
notes, living and residing in Mobile, provided he cannot 
negotiate said notes to answer his is eciiel without. 
March 14, 1827.” . 

The defendant also offered in evidence, by way of 
set-off, a promissory note in these wards: “$5036 38- 
100. Dale, Wilcox county, June Ist, 1826. On the 
first day of January next, I promise to pay to the order 
of -Mr. John Jenkins, three thousand and thirty-six dol- 
lars, 38 cents, payaltfie and negotiable at the Bank of 
Mobile, for value received.” (Signed,) “John B. Bass,” 
endorsed, “John Jenkins,’ and proposed to shew that 
he was the person to whom the note was endorsed— 
that it was not paid at maturity—and that a demand 
was,made, and notice of non-payment given to the in- 
dorser. 'Tothe admission of all this evidence, the plain- 
tiff objected; but his objection being overruled, the note, 
with the proof of demand of Bass, and notice of non- 
payment to Jenkins, was allowed to go to the jury. 
Whereupon the plaintiff excepted, and verdict and 
judgment being rendered against him, he has sued out 
a Writ of error to this court. 

Apart from statute, we consider it. clear, that where 
one makes a promissory note negotiable at bank, and 
the bank becomes its purchaser, no set-off can be al- 
lowed ezgainst it, in favor of the maker against the payee. 
By thus agreeing that the holder may pass the property 
in the paper to the bank, the maker impliedly stipulates 
that he will forego every defence against the payee and 
intervening holders, should it be thus negotiated; and 
is equivalent to saying to the bank, “if you will pur- 
chase my note, I will honor it at maturity.” But it is 
needless to consider this question at greater length, for it 
was expressly decided in Mandeville vs. Union Bank,* 





* 9 Cranch R. 9. 
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that it would be a fraud on the bank, to set up off-sets 
against a note, under such circumstances growing out 
of transactions between the parties; that the oli-sets 
were waived, and could not, after the note has been dis- 
counted, be again set up. 

Let us inquire whether the case at bar comes within 
the influence of the principle We have stated. "Phe de 
fendant makes his notes in favor of Jenkins, payable 
and negotiable at either of the banks in Mobile. and at 
the same time agrees With him tz writing to furnish a 
satisfactory indorser upon each of the notes, residing in 
that city, if he cannot negotiate {hem so as to answer 
his purpose without. ‘This agreement coes not conter: 
plate a negotiation of the notes with the banks only, 
but with any one and in any way that may best sub 
serve Jenkins’ purpose. And it isnot merely an implied, 
but an express assent that they may be passed off in 
the course of business, and if necessary to etfect that 
object, an undertaking to furnish a suitable indorser. 
Placing this agreement out of view, and it would not 
be insisted that had the bank become the proprietor cf 
the note in question, an offset was allowable. Taking 
the note in connection With the agreement, and the case. ’ 
is considered quite as strong egainst the defendant. | | SPR 
was clearly not the expectation of the one party, or the 
intention of the other, that the notes should remain in 
the hands of the payee until maturity—such an idea is 
opposed to the defendants undertaking, which never 
would have been given but from the clear understand- 
ing of the parties, that the notes were to be used for the 
purposes of trade, even before maturity. In fact the 
stipulation of the defendant furnishes conclusive proof 
that nothing else was designed, and amounts toa waiver 
in advance of all offsets against either of the notes in 
the hands of a bona fide indorsee 

The notes and agreement of the defendant being sim- 
ultaneously made, the latter must be taken to be an in- 
cident to the former, and equally binding with them; 
aad cannot in the absence of proof be considered as 
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merely gratuitous. Our opinions are, that the offset of- 

fered by the defendant was not admissible, and that the 

court erred in allowing his evidence to go to the jury. 
The judgment is reversed and the cause remanded. 


GOLDTHWAITE, J.—Not sitting. 


PERINE Ct. al. vs. BABCOCK. 


1. Where one of the parties ta a judgment in the court below, 
dies before the issuance of a writ of error, it is competent for 
his survivors, to suggest the death in their writ of error, 
when the suggestion of the death requires no new parties to 
be made, without application to the Supreme court; and if 
the death is improperly suggested in the writ, it can always 
be under the control of the court, on a motion, supported by 
aflidavit, so as to prevent any injury to the parties interested. 


Error to the Circuit court of Dallas county. 

In this case, Thomas Morong, one of the plaintiffs be- 
low, having departed this life, since the determination of 
the suit below, his survivors sued out the present writ 
of error, stating therein, the death of said Thomas Mo- 
rong : 

A motion was now made, by defendant, to dismiss 
the said writ. 


Clarke, for the plaintiffs in error. 


Whereupon the court delivered the following opinion, 
on said motion. 


PER CURIAM.—The plaintiffs in error, and one 
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Thomas Morong, were the plaintiffs in execution, in the 
court below, and Morong having departed this life, after 
the @etermination of the suit, his survivors sued out the 
present writ of error, stating therein the death of Mo- 
rong. 


2". A motion is now ma de, on behalf of the defendant in 
-“€rror, to dismiss the writ; and the case of Sewall vs. 





Bates,* is relied on, in support of the motion. 

In cases which are not within the terms of the statute, 
providing the mode of sueing out writs of error,t we 
conceive it to be our duty, so to mould the process, as to 
produce the least inconvenience to parties; and unless 
some prejudice will result to parties, from such a course. 
it is always preferable that the writ should issue from 
the court below, as delay must intervene in making the 
application to this court, for the writ of error. 

In the present case, it is not seen how any inconven- 
ience can arise, from permitting co-plaintifis to suggest 
the death of one who was joined with them in interest, 
in the’cause, and when the suggestion of the death requires 
no new parties to be made. In such a case itis the most 
convenient practice, to permit the case to issue without 
application to thiscourt; and if the death is improperly 
suggested in the writ, it can always be under the con- 
trol of the court,on a motion, supported by affidavit, so 
as to prevent any injury to the parties 

If the writ issued in this case, Was now dismissed, 
another would be awarded from this court, on the same 
facts having been suggested: but this course We con- 
ceive to be unnecessary. ‘The motion is denied. 





*3 Stewart 199. tDig. 256, sec. 13. 
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THOMSON, Judge, &c. use, vs. SEARCY aNd FEARN. 


In debt on an administration bond, itis no valid objection to 
the declaration, that it does not disclose that the assets in the 
hands ‘of the administrator, were chargeable with the de- 
mand suéd on, or that they were of value sufficient to dis- 
charge it, after the payment of all claims entitled to priority- 


. Nor is it a good objection to the declaration, that the names of 


all the plaintiffs, in a judgment recovered against the admin- 
istrator, are not set forth. Semble, that the former judgment 
is not the foundation of the action on the bond, and need only 
be recited as a fact, tk, .c'stence of which, is indispensable to 


enable the plaintiff to recover. 


, According to the literal import of an administration bend, it 


is forfeited, when the administrator wastes the goods of the 
intestate, to the prejudice of acreditor. Yet noone can be 
regarded as a creditor for the purpose of subjecting the ad- 
ministrator to a personal accountability, who has not first 
made out a title, by recovering a judgment to be levied de 
bonis intestatis. Therefore, also 


An action can be well maintained upon the administration 
bond against the sureties, after the plaintiff’s claim has been 
ascertained by judgment as aforesaid, upon an allegation, 
that the administrator has wasted more than an equal amount 
of the goods and chattels of the intestate: and that, also, be- 
fore a devastavit is fixed upon the administrator, by a judg- 
ment recovered against him personally. 


, [The same rule prevails at this time in Virginia, Kentucky, 


New York, Connecticut and Massachusetts ; and in Indiana, 
on the bond required of a justice of the peace.] 


[The rule also prevails in the King’s Bench and con;zmom 


2c 
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pleas, where the executor or administrator is alone sought to 


- b@charged.] 


7. [In Ohio and South Carolina, a devastavit must be first as- 
certained by judgment previously obtained—though in Ohio 
an action may be maintained against the surety, upon the 
bond of a guardian without first obtaining judgment against 
the principal. } 


8, But the sureties toan administration bond cannot be charged 
beyond the ameunt of asscts of the intestate, which came to 
the hands of the administrator, and therefore in an action on 
the bond against the sureties, the jury must not cnly find the 
issue for the plaintiff, but also the cxient to which the admin- 
istrator has wasted the assets a 


_ 

9, ‘The ayn the administrator, when sucd alone, may be charged 

for a constructive wasie, yct to authorize a recovery against 
his sureties, an actual devasiavit must be shewn. 


Error to the Circuit court of Msditon n county. 

Debt, on admin istration bend. Atthe &pringt 
eighteen hundred and thirty-seven of said court, John 

. Thomson, judge of the County ecurt of the coun- 
ty aforesaid, who succeeded Samucl Chapman, for- 
mer judge of said court, and who sued for the use of 
John ‘Thurman wa ae lared against Jesse Searcy and 
Thomas learn, for that, th said Tren Searcy, — 
tofore, to wit, on the twellth day of l°ebruary, eichtect 
hundred and twenty-two, in : said co inty, Was duly np- 
pointed administrator of all and singular the ; coods and 
chattels, rights and credits of one Char! es Burrus, 
then lately deceased, intestate; whereupon, the said 
Jesse, and the said Thomas learn, (with a certain 
Henry Cook, who was not sued m the action,) made 
their certain writing obligatory, of said date, in said 
county, signed with their names, sealed with their 
seals,a copy of which was shown (the original being 


erm, 


— 
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on file im the office of the clerk of the County court of 
said count: v and not in the plaintiff’s power to pro- 
duce,) a ind therein and the ‘reby acknowledged them- 
selves to be held and { firmly bound to said Samuel 
Chapman, j udge of the ae Ta court of Madison coun- 
ty, State of "Alabama, and his su ccessors in office, in 
the penal sum of two hundred thousand dollars; for 
which paynient, weil and truly to be made, said defen- 
dants, and said Cook, bound themselves, and each of 
them, ther heirs, &e.—which sai writing obl: igatory 
was subject to 2 ccrtnin condition there under writ- 
ten: That, \ isthe said Jesse Searcy had been 
duly dppointed aduinistrator of the estate of Charles: 
Burrus, ¢ dif the said Jesse Searcy should well 
and truly-perforn all ihe duties which then were, or 
by law inteh equired of him, as such admunistra- 
tor, then ¢ ion to be void, else to remain 


And % hi: ‘erred that the said Samuel 
he i executing said writing 


a | 
Cha 

1° 7 F . , é Fi : ie. J ol a4 _ T a 
oblic: Sye Countv court of Madison 
county fe 3 (nat ve did, ona certain day re- 
7 - e ? a 
- i aS _ Ph eer , on - i 
gion tie ‘ of the said Vounty court; 


where ! in ©. Thomson, was, to wit, on 
the day anc * Ia resaid’ duly appointed in his 
stead, : id John C. Thomson was, at the 
time of the insti f this suit, and had constantly 
continued ic be to that iime, the judge of the 
County court V,* nd the suceessor of the 
said Samuc! U! as judge of said County court. 

And the pia ‘red, that afier said defendants 
had execiied theix said bond, the said John Thur- 
man, onthe seventh day of April, cighteen hundred 
and twenty-rine,.in ihe Circuit court of said county of 
Madison, caused 2 suit to be brought in the names of 
Isaac Lane, and others, for his, the said John Thur- 
man’s usc, acninst the said Jesse Searcy as administra- 
tor of the said Charles Burrus; and on the twentieth 
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day of November, eighteen hundred and twenty-nine, 
recuvered a judgment, in the names of said Isaac 
Lane, and others, for the use of him, the said John 
Thurman, in the said Circuit court, against said Jesse 
Searcy, administrator as aforesaid, for the sum of sev- 
enteen hundred and eighty dollars and seventy-five 
cents, debt, three hundred and forty-six dollars and 
twenty-five cents damages, besides costs; to be levied 
of the goods and chattels, which were of the said 
Charles Burrus, in the hands of the said Jesse Searcy 
to be administered. 

And the plaintiff averred, that said judgment re- 
mained in said court, entirely unreversed and unsatis- 
fied, and that divers goods and chattels of the said 
Charles Burrug came into possession of the said Jesse 
Searcy, as administrator aforesaid, to be administered ; 
of great value, to wit, of the va!ue of ten thousand 
dollars, to wit, in the said county,—more then suffi- 
cient to satisfy said judgment. Yet. the said Jesse 
did not well and truly administer the same, and did 
not pay said judgment, or any part thereof, with the 
avails of the goods and chattels last aforesaid, or oth- 
erwise, but wasted the same and converted them to 
his own use, to wit, on the first day of December eigh- 
teen hundred and twenty-nine, in the county afore- 
said. 

And the plaintiff averred, that said Jesse Searcy did 
mot well and truly perform all the duties which were 
by law required of him, as administrator aforesaid, but 
violated said condition as above set forth. By means 
of which said several premises, the plaintiff had sus- 
tained damages to alarge amount, and by means of 
which premises also the said writing obligatory became 
forfeited; and thereby an action had accrued to the 
said plaintiff, to demand of and from the said defen- 
dants, the:sum of two hundred thousand dollars above 
demanded. Yet, the said defendants had not, nor had 
said Henry Cook, paid said plaintiff said sum of mo- 
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ney, above demanded, or any part thereof, although 
often requested, but the same to pay had failed, &c. 

And the said defendants, defended the wrong and 
injury, when, &c. and’ said that the said declaration 
and the matters therein contained, in manner and form 
as the same were stated and set forth, were not sufh- 
cient in law for the plaintiff to have or maintain his 
aforesaid action thereof against said defendants, and 
that said defendants were ‘nek bound by the law of the 
land to answer the same, which they were ready to 
verify ; wherefore, for want of a sufficient declaration 
in that behalf, the defendants prayed judgment, and 
the plaintiff might be barred from having or main- 
taining his aforesaid action thereof against thein, &e. 

And the plaintiff joined 1 in demurrer 

And afterwards, to wit, at the Fall term of ‘said 
court of the same year, came the parties, and there- 
upon the defendant’s deaumsite to the plaintiff’s dec- 
laration, being argued and fully understood: It was 

considered by the court, that the plaintiff take no- 

thing by his plaint, and that the defendants go thenee 
and } recover against the plainuff their costs by them 
in and about their defence in that behalf expended, 
&c. From this judgment there was a writ of error, 

And at this term the plaintiff assigned the following 
errors: to wit: 

That the court erred in sustaining the demurrer of 
the defendants to the plaintiff’s declaration, and 

That judgment below should have been rendered 
in favor of plaintiff against defendants. 


J. W. McClung, for plaintiff in error. 
Hopkins & Parsons, contra. 


COLLIER, C. J.—The plaintiff brought an action of 
debt, in the Circuit court of Madison, against the defen- 
dants. By the record, it isshewn that Jesse Searcy was 
in February, 1822, in that county, duly appointed ad- 
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ministrator of the goods and chattels, &c. of Charles 
Burrus, then lately deceased, intestate, and that he ex- 
ecuted an administration bond, in legal form, with Tho- 
mas Fearn and Henry Cook as his suretiés, (the latter of 
whom is not here sued.) 

The plaintiff then avers, that on the seventh day of 
April, eighteen hundred and twenty-nine, John 'Thur- 
man, for whose benefit this action is brought, caused a 
suit to be instituted in the name of Isaac Lane and oth- 
ers, for his use, against Jesse Searcy, as administrator of 
Charles Burrus deceased, and on the 2Uth November, of 
the same year, recovered a judgment according to the 
demand of the writ, for the sum of seventeen hundred 
and eighty 75-100 dollars for the debt, three hundred 
and forty-six 25-100 dollars for damages, besides their 
costs, to be levied de bonis intestatis in the hands of the 
administrator, to be administered. J¢ is also averred, 
that the judgment thus recovered, remains entirely un- 
reversed and unsatisfied, and that divers goods and chat- 
tels, &c. came into the possession of Jesse Searcy to be 
administered, to wit, of the value of ten thousand dol- 
lars—more than sufficient to satisfy the judgment above 
recited. Yet the administrator did not pay and satisfy 
that judgment, with the avails thereof, but wasted the 
same and converted them into his own use, to wit, on 
the —-— day of December, eighteen hundred and twen- 
ty-nine,at &e. It is then averred, in due form, that the 
administrator did not well and truly perform all the du- 
ties required of him, &c. By means of all which, the 
plaintiff, for the use, &e. hath sustained damages, &c. 
and by meansof which, the bond of the defendants has 
become forfeited, &c. 

To the declaration, the defendants demurred, and the 
demurrer being sustained, and judgment thereon ren- 
dered against the plaintiff, a writ of error has been pros- 
ecuted to this court for its reversal. 

It is no valid objection to the declaration, that it does 
not disclose, that the assets Which came to the posses- 
sion of the administrator, were justly chargeable with 
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the demand in controversy, or that they were of value 
sufficient to discharge it, after the payment of all claims 
entitled to priority. Let it be conceded ex gratia argu- 
mentt, that thefe are debts, which the right to have sat- 
isfied, imposes a paramount lien upon the estate of the 
intestate, as against the creditor now complaining, yet 
the disclosure of such a factif allowable, must be made 
in a plea. [tis henge sufficient for the plaintiff to 
set forth such a case, as if proved, would entitle him to 
recover, Without negativing in advance, matters which 
rest more partic tatly Within the defendants. knowl- 
edge. It is not for the plaintiff to anticipate every af- 
firmation that may be madt in the defence, and inter- 
pose in his declaration a formal denial. Such a course 
of pleading would be, not only objectionable, as calcu- 
lated to overcharge the record, but in itself eminently 
untechnical.* 

Nor can the legal sufficiency of the declaration be suc- 
cessfully assailed, for the omission to disclose the names 
of the “others,” Who with Isaac Lane,. for the use of 
‘Thurman, recovered the judgment against Searcy. It 
is more than possible that their names do not appear in 
the record of the suit—if they do net, the recovery is 
not void, and the record would be admissible evidence. 
But even if the “others” are shewn eo nomine by the 
judgment, yet the declaration would be sufficiently de- 
scriptive of the case; that judgment is not the founda- 
tion of a action, but is only recited as a fact, the ex- 
istence of which is indispensable tothe plaintiff’s right 
to recover, and according to a correct practice, itis well 
described, w hen 1 so referred to, as to be identified with 
certainty. That this has been done, we think clear, 
and consider it no objection to the maintenance of the 
present action, that it is brought for the use of the par- 
ty, who was the beneficial plaintiff in the judgment. 

This brings us to consider the remaining, and most 





* 13 Johns. R. 437; 1 Bay’s R. 456. 
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material exception taken by the defendants counsel to 
the declaration,—Can an action be brought upon the ad- 
ministration bond against the sureties, after the credi- 
tors claim has been ascertained by judgment, upon the 
allegation of itsnon-payment, and that the administra- 


. tor has wasted more than an equal amount of the goods 


and chattels, &c. of the intestate, unless a devastavit has 
been first fixed upon the administrator, by a judgment 
recovered against him personally. 

In order to a decision of this question, reference must 
be had to the condition of the bond, that we may de- 
termine what are the stipulations of the obligors. From 
the recital of the bond in the declaration, we learn that 
it was taken in obedience to the act of June, eighteen 
hundred and twenty-one,—and its condition must be as 
follows: “'The condition of the above obligation is such, 
that whereas the above bounden Jesse Searcy, has been 
duly appointed administrator of the estate of Charles 
Burrus, deceased. Now if the said Jesse Searcy shall 
well and truly perform all the duties which are or may 
be, by law required of him, as such administrator, then, 
the above obligation to be void, otherwise to remain in full 
force.”. Theobligation imposed upon the principal, obli- 
ged him to a performance of the duties required by the 
laws then extant, or such as might be thereafter enacted. 
The undertaking of the sureties is of a corresponding 
extent, viz: that the administrator shall faithfully per- 
form the condition of his bond, and if he fails, then, 
they will answer for his default. The breach alleged 
is the non-payment of a debt, recovered against the ad- 
ministrator de bonis intestatis, with which it is insisted 
he became personally chargeable; because he wasted 
the assets of the estate, to a greater amount in value. 
The sufficiency of this breach must depend upon the 
nature and extent of the duties which the law devolves 
upon an administrator. Without therefore entering at 
large upon an inquiry into his office, we will proceed 
to shew that it is a paramount duty of an administra- 
tor, honestly to appropriate the assets which come to 
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his possession, to the debts of the intestate. The twen- 
ty-seventh section of the act of eighteen hundred and 
three, after enacting that personal estate not bequeathed 
shall descend to, and be distributed among heirs in the 
same manner as lands descend by that act, contains a 
proviso as follows: “ Provided, that the goods and chat- 
tels, or personal estate of any person deceased, whether 
testator or intestate shall stand chargeable with the pay- 
ment, of all the just debts and funeral expenses of the 
deceased, and the charges of settling the said estate, &¢.” 
We need not inquire what an administrator was requir- 
ed to do by the common law, for here is a positive dec- 
laration, that the personal estate of the intestate that 
comes to his hands, must be first applied to the discharge 
of his debts; and this is a duty coming within the ex- 
press terms of the condition of the administration bond, 
and cannot, it would seem, be neglected without caus- 
ing its forfeiture. 

Conceding that where the assets are ample, the non- 
payment of. a debt to which the estate of the intestate 
was liable, would be a literal breach of the bond, it is 
argued for the defendant, that no action will lie against 
the sureties until it is ascertained by verdict and judg- 
ment, that the administrator had wasted the goods and 
chattels, &c. that came to his hands. That such a con- 
clusion resulted from the nature of the common law re- 
medy, by which a devastavit was fixed, as well as from 
the consideration, that the imputation of mismanage- 
ment of assets by the administrator, was a charge quasi 
criminal. 

Anciently in England, if the sheriff returned naulia 
bona and a devastavit to a fiert facias de bonis testatoris 
aut infestatis,sued out ona judgment against ah execu- 
tor or administrator, it was sometimes the practice to 
sue out.a capias ad satisfaciendum or a fieri facias de bo- 
nis propriis, against the executor or administrator. But 
the better and more frequent method was, to sue outa 
scire facias, and obtain an award of execution before 
suing out the fieri facias de bonis propriis. The most 
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usual practice however, was upon the return of nulla bo- 
na to sue out a special fiert facias de bonis testatoris aut 
intestatis, With a clause therein e¢ si dibi constare poterit, 
that the goods &c. had been wasted, then to levy de Le- 
nis propriis. And this seems to have been the practice 
of the King’s Bench, until the time of. Charles the First; 
but in the common pleas, a practice prevailed from an 
early day upon the suggestion of a devastavit in a spe- 
cial writ of fierit facias, to direct the sheriff to inquire 
by a jury, whether the executor or administrator had 
wasted the goods, and if the jury found affirmatively. 
then a scire facias Was sued out against the executor or 
administrator, and unless he made a good defence there- 
to,execution was awarded de bonis propriis.. It atter- 
wards became the practice of both courts, for the sake 
of expedition, to incorporate the fiert facias inquiry into 
one writ, thence called a scire fierit inquiry. This writ 
recites the fi. fa. de bonis icstatoris aut intestatis, the re- 
turn of nulla bona; and then suggesting that the execu- 
tor or administrator had converted the goods, &e. to the 
‘value of the debt and damages recovered, conimands the 
sheriff to levy the debt and damages of the goods &c. 
of the testator or intestate, in the hands of the executor 
or administrator, if they could be levied thereof, but if it 
should appear to him, by the inquisition of a jury, that 
the executor or administrator had wasted the goods, &c., 
then to summon him to appear, &c.* But the most usual 
mode of proceeding both in the King’s Bench and com- 
mon pleas,is by an action of debt suggesting a devasta- 
vit.t 
And the correct course of procedure, where the erecu- 
tor or administrator is alone sought to be charged, is that 
we have mentioned as most usual in England at this day. 
Yet we cannot conceive why a creditor should be forced 
to pursue this remedy, before he is allowed to prosecute 
an action upon the statute obligation. The latter part 
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* See form of writ, 1 Saund. R. 303. +1 Saund. R. 219, note 7, * 
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of the thirteenth section of the act of June, eighteen 
hundred and twenty-one, after giving the form of an 
administration bond, proceeds: “Such bond_shall not be- 
come void on the first recovery, and may be put in suit, 
and prosecuted from time to time, against all or any one 
or moreof the obligors, inthe name and at the costs of 
any person or persons, injured by a breach thereof, until 
the whole penalty shall be recovered thereon.” We have 
already shewn, that according to the literal import of 
the bond, it is forfeited. whenever the administrator 
wastes the goods &c. of the intestate, to the prejudice of 
acreditor. Yetnoone (however just hisdemand,) can 
be regarded asacreditor, for the purpose of subjecting 
the administrator toa personal accountability, who has. 
not first made out a title, by recovering a judgment to 
be levied de bonis intestatis,—Fauik vs. Judge of Monroe 
County court;* Burnett vs. Harwell;t Eaton vs. Benefield;t 
Robbins, judge, §c. vs. Hayward;;—to have a portion of 
the assets appropriated to his benefit. But we can dis- 
cover nothing either in reason or legal principle, requir- 
ing any further proceeding against the administrator, 
before the bond issuable against any or all its obligors. 
Nor can we consider that there is any force in the ob- 
jection, that the charge of a devasiavit against the ad- 
ministrator, isan imputation of acriminal nature. The 
action of debt upon the bond, strictly speaking, is er 
contractu, though in order to a recovery, it may be neces- 
sary to prove facts which the common law considered 
sufficient to shew, that the administrator was guilty of 
a tort. Yet it does not necessarily follow from thence, 
that if the administrator be liable, that he is reprehen- 
sible in morals; he may have incurred a responsibility 
under an ignorance of his duties. But grant that he 
has been criminally faithless in the perfgrmance of his 
trust, and no objection is furnished to the maintenance 








*2 Porter’s R. 538; +3 Leigh’s R. 89; 
$2 Blackford’s R. 52; §16 Mass. R. 524. 
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of the action. How often are breaches of contract 
shewn by proof of such facts, as evidence an entire des- 
titution of moral principle, and frequently accompanied 
with force; yet in such cases it has never been ques- 
tioned, that the breach cannot be redressed in an action 
ex contractu, in consequence of the defendant’s great cul- 
pability. For what have the sureties undertaken, if not 
for the hones! discharge of the duties of the acministra- 
tor? And what objection is there in principle, to a cred- 
itor assigning as a breach, that the administrator has 
not.done that for which his sureties stipulated? The 
declaration in the case at bar does nothing more—it 
charges a wrong upon the principal, and calls upon the 
sureties to repair the injury it has occasioned, according 
to their stipulations. 

Thus.far have we examined the arguments, upon 
what seems to us to be correct legal principle, we will 
now examine it with reference to authority. 

In Brazton, executor, &¢. vs. Winslow, et. al,* the de- 
fendants in error sued an action of debt against the 
sureties, in an, executor’s bond, to subject them to the 
payment of a bill of exchange, of which the testator of 
their principal, was the drawer. Oyerof the bond and 
condition was craved in the court below, and conditions 
performed pleaded. ‘The replication traversed the plea, 
and charged a breach in the executor’s not having ad- 
ministered according to law, and having wasted the as- 
sets in the payment of debts of an inferior dignity, af- 
ter the notice of protest for non-payment of the bill of 
exchange. ‘Two questions were raised in the Court of 
Appeals,—First, whether an action could be maintained 
at all for the benefit of a creditor upon an executor’s 
bond,—Second, whether the action could ke maintained 
before a judgment first recovered by: the creditor against 
the representatives of the debtor, and an execution and 
return of nulla bona thereon. 





*1 Wash. R. 31. 
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The court considered it clear, that the action was 
maintainable for the benéfit of a créditor. And in re- 
spect to the second question, after having determined 
that the bond was prematurely put in suit, because no 
judgment had been recovered upon the bill of exchange, 
the court go farther and decide, that a judgment credi- 
tor could not have the bond sued’ against the sureties, un- 
less a devastavit was first fixed upon the executor by @ 
suit prosecuted against him on his judgment de bonis in- 
testatis. And this conclusion was attained from a course 
of reasoning as follows: That the suggestion of a de- 
vastavit may De likened to a criminal prosecution, and 
that an executor shall not be presumed guilty of it, until 
it is found against him by the verdict of a jury—that 
though the statute of Virginia did not inhibit the creditor 
from going against the sureties in the first. instance, yet 
it was an established principle of construction, that 
where a statute has given anew remedy, without point- 
ing out the mode in which it isto be attained, the rules 
of the common law, and the practice of the courts; foun- 
ded upon the reason of the thing, shall be pursued. 

That the common law may be invoked, to aid in the 
interpretation of a statute, is a reasonable and just rule; 
but where a statute is plain and unambiguous in its 
terms, there is no room for the operation of the rule. 
If it is sought to charge an executor at common law, 
we have already said, that the appropriate remedy is, 
an action of debt, suggesting a devastavit: but this was 
not the character of the proceedings in. that case. The 
statute of Virginia, like our own, declares, in express 
words, that the bond may be put in suit, for the benefit of 
creditors, &c. And the act itself being free from ambi- 
guity, in considering it, the mind is naturally led tothe 
enquiry, what obligation was imposed by the bond, 
upon the principal and his sureties, and what amoun- 
ted to abreach of its condition. By thus reasoning, the 
conclusion would have been attained, that to maintain 
an action upon the bond, it was only necessary to shew 
a judgment, de-bonis testatoris, and a waste of the assets 
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by the executor... THe statute gave a remedy upon the 
bond, and the creditor, who had recovered his judgment 
against the executor, might put it in suit, or adopt sueh 
proceedings as were before in use, and unrepeated by 
the act.. And the statute being silent as to the particular 
remedy it afforded; it was proper to refer to the common 
law, to ascertain What was the appropriate action upon 
such a liability. But it is indeed difficult to conceive, 
what legal conclusion resulted, from a consideration, of 
the course to be pursued at common law, in order to fix 
a devastavit, upon the executor 

This reasoning, recondite and farfetched as: it may 
seem ; however inconclusive it has, at different times, 
been regarded by the subordinate courts, has, whenever 
the same question has arisen, been approved by the 
Virginia court of. Appeals. In Call vs. Rujin,* it was 
recognized; and in Gordon’s adi'rs vs. ihe Justices of 
Frederick.t The case of Brazton, ex's, §c. vs. Winslow, 
et. al. Was received, and reafiirmed; the court merely 
amplifying the argument employed by the bench in the 
latter case, and offering as an additional reason, why a 
devastaviit, should be established, im a separate suit 
against the administrator, that by a law of that state, 
no security for an executor or administrator, was charge- 
able beyond the assets of the testator or intestate, on 
account of any omission or mistake in pleading, by the 
executor or administrator. And it was, therefore, pro- 
per that the amount of the assets Wasted, should be as- 
certained by a verdict and. judgment, before the sure 
ties were called on. We cannot concéive why this lat- 
ter consideration should have had any influence; for 
the extent of the liability of the sureties, could have 
been as readily ascertained, in an action on the bond, 
as any other’ material fact. 

Since the decision of Gordon’s adm’rs vs. the Justices 
of Frederick, it may. be remarked, the law of Virginia. 








*1 Call’s R..333.. t1 Munf..R. 1.. 
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has been changed, by a statute enacted.in 1814, which 
dispenses with the intermediate suit, to. fix a devastavit.* 
In 1829, an, act was passed, by the General Assembly 
of Kentucky, authorising the suggestion of a devastavit, 
and the assignment of other breaches, in an action on 
the administration bond. Previous to that time, it was 
held in that state, that it was necessary to bring a se- 
eond suit,,and convict the executor or administrator of a 
devastivi!, before the sufeties could. be sued on’the 
bohd—Clarke vs. the Commomeealth, §¢.t ; 
So also, in Ohio, it has been determined, that the ex- 
ecutor or adiministrator, n.ust first be found guiity cfa 
devasiavii, before the. bond ean be sued against the su- 
reties. And for the reasons on which the court founds 
its opinion in Grordon’s adim’rs vs..the Justices of. F'reder- 
icit,—sco Stewart & Chapline vs. the Treasurer of Cham- 
paigne county, use &c.f, ; 
In Cull vs. Ruffin, it was decided, that a guardian’s 
bond, ‘stood in a different predicament, from an execu- 
tor’s ov acmiistrator’s, and that it was competent to 
put it in suit against the’sureties, Without having first 
obtaincl a -judgmeht against the principal. And in 
Moore vs. Valler’s heirs.§ it Was held, that the statute, 
which gave an action on the administration, bond, was 
merely cumulative, and. did not oust the Chancellor of 
his jurisdiction in such cxses; .and in chancery, no pre- 
vious suit Wes necessary, to ascertain the extent of the 
executors liability, before a resort could be had to the 
sureties. Soin JAfeade et. al. vs. Brooking, it was de- 
termined that* after a judgment against an executcr or 
adininistrator, as such, a fiert facias, and return of nulla 
bona, an action against him alone, on his administra- 
tion bond, could always have-been maintained, without 
any previous suit, suggesting a devastavil. These three 


— 


—_-~--- — —— — — - — ce a 


*Vide Revised Code, ch. 104; sec. 63; Ed. 1819: ard Allen vs. Cun- 
ningcham—3 Leigh’s R. 395. 
t5 Mon. R. 99.-+See also 1 J. J. Marshall’s R. 183—2 Ib. 19. 
td Ohio R. 98 §1 Marshali’s R. 489 3 Munf. R. 548 
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cases do not appear to us to harmonize with the cases 
of Braxton adm’r, Se. vs. Winslow, et. al. and Clarke vs 

Commonwealth, §c. The conversion of the estate of the 
ward, by his guardiaii, is quite as much a ¢ort, as the 
wasting of the assets, by an administrator; and if, in 
the latter case, it be necessary to fix a personal’ respon- 
sibility, before the sureties can be ealled on to make 
good the loss, it is difficult to conjecture a reason, why 
the same rule should not obtain in the former case. So, 
if at law, the intermediate suit cannot be dispensed 
with, it would seem that equity could not hold it unne- 
cessary, and offer to a party injured, a remedy against 
the sureties in the bond. hat equity might give an 
ancillary remedy, or act preventively, by inhibiting the 
removal of property, until rights to be sought against the 
sureties, could be litigated and determined, would seem 
reasonable—but that, that tribunal can exercise plenary 
jurisdiction in such a case, (the law forum, being open, 
to administer redress,) may well be questioned. And 
the ease of Meade et. al. vs. Brooking, greatly weakens 
the authority of Brarton, adm’r. vs. Winslow, et. al. by 
deciding that it is competent to try the question of a de- 
vastavit, im a suit on the bond, against the administra- 
tor. If it be regular to determine that fact, where the 
principal is a party, there can be nd conceiv able reason, 
why it may not also be litigated, where the sureties are 
made defendants, unless there be potency in the argu- 
ments, founded upon the statute, that the sureties are to 
be liable, only to the extent of the assets received by the 
administrator, and that a devastavit being a tort, is not 
triable against the sureties, on their contract. 

' Again: at common law, if an executor committed a 
devastavit, and died, his executor was not chargeable 
for the waste, upon the principle, that it was a person- 
al tort, which died with the person.* 





*Tucke’s case—3 Leon’s R. 241. | Browne vs. Collins—1 Vent’s. R. 
292. 1Saund. R. 219, note 7. Spiny vs. McCall—3 Blackford’s R. 
86. 
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If it be necessary, then, to convict the executor or ad- 
ministrator, of a, devastavit, before suing on the bond, 
his death would certainly deprive the party, who had a 
right to complain of it, of a remedy, at least at law. 
in Kentucky they. obviate the difficulty by allowing the 
sureties to be sued in equity, without having successful- 
ly prosecuted the intermediate suit, against the admin- 
istrator, We have already questioned the general juris- 


diction of el court, over the subject. 


If the administrator has used the assets, so as to make 
@ profit to percaincn there is no doubt, but his personal 
representatives may be proceeded against, in equity— 
Price vs. Riorgan.* Yet, it may well be questioned, 


whether, if the devastaviét be the result-of negligence or 
inattention, on the part of thfe executor, relief could be 
had in any forwm, against the representative of an exe- 
cutor or adminis egret — consideration that the sure- 
ties would not be liable, at least at law, upon the ad- 
ministration bond, if their principal dies before he is 
charg:d, is certainly entitled to weight, in determining 
whether the intermediate suit is essential. 

) disprove, by the force of argu- 
ment, or indirect authority, the. necessity of a second 
suit, in order to fix the devastavit, before proceeding 
against the sureties on their bond: For. decisions to the 
point, equal in respectability and numbers, to those cited, 
aré before us. 

In the case of the People vs. Dunlapt, an action of 
debt was brought, against the defendant, as a surety in 
an administratic yn bond, suggesting a devastavit, by the 
administratrix. The’ court determined, that the non- 
payment of a judgment, obtained against the ‘adminis- 
tratrix, might be assigned as a breach of the condition 
of the bond. In the opinion, this language is employed : 
“What is a forfeiture of the bond? Most certainly, an 
unfaithful administration of the estate of the intestate, 


a ce 
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*2 Chan. Cusen, 217. {13 Johns. R. 437.. 








410 REPORTS OF CASES IN 


is not applying the goods, chattels, and credits of the 
deceased, to the payment of his debts.” Again: “ A con- 
version of the-effects of the intestate, to the private use 
of the administrator, leaving the debts unpaid, is a vio- 
lation of the trust reposed in the administrator, and 
a breach of the condition of ‘the bond, in not adminis- 
tering the goods, chattels, and credits, according to law.” 

This is an authority to shew, that the criterion by 
which the liability of the sureties is ascertained, is the 
condition of their bond, without regard to the proceed- 
ing at common law, to subject their principal, de bonis 
propriis. 

So in Willey vs. Paull, et. al.* debt was brought 
on a probate bond, against the defendants, as the sure- 
ties of an executor. ‘The court held, that though the de- 
fendants were not parties to the suit, against the execu- 
tor, yet they were privies in contract ; and that the case 
of principal and surety, according to Pothier-is not 
within the rule res inter alios acta. Further: the credi- 
tor has established his claim in due course of law, and 
that- there can be no doubt of his right to sue the bond 


‘ against the sureties, and recover for a devasiavit. The 


editor of Wheeler’s Abridgment, vl. 5, p. 346, cites Jones 
vs. Anderson,t to the same effect. We have not the vol- 
ume, in which the case is reported, before us, and the 
editor merely notices it as deciding the point, that no suit 
can be brought upon an administration bond, against 
the sureties, until the administrator has been called to 
account, anda judgment against him. So that we are 
unprepared to say whether ‘it determines any other 
principle. | 

And in Coney, Judge, §c. vs. Williams, et al.t an action 
of debt was brought .on the administration bond; to 
which the. defendants, (having set out on oyer, the bond 
and condition) ‘pleaded performance generally. The 
plaintiff replied, a judgment recovered against the ad- 





*6 Conn.R.74.  t4McCord’sR.113. {9 Mass. R. 114. 
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ministrator, and its non-payment, though they had in 
their hands sufficient assets for that purpose. The 
court say—“ Whatever may be the construction in Eng- 
jand, it must be considered as settled with us; and so 
is the practice, that the non-payment of a debt, after it 
has been ascertained, by a judgment. of court, or by 
commissioners, $s a breach of the condition of an admin- 
istration bond, as an unfaithful administration.”* 

The case of the Archbishop ef Can. vs. Willis,t has 
been relied on, as authority to shew that the sureties 
cannot bes ued, until the administrator is convicted of a 
devastavit. "That point did not arise in the case. The 
only point adjudged in regard to a creditor, is, that the 
terms of the condition of the bond required the admin- 
istrator to render his account to the Ordinary ; and that 
the non-payment of a debt, was not a breach. 

In Greerside, &c. vs. Benson, §c.t Lord Hardwicke re- 
cognized'a judgment on an administration bond, at the 
suit of a creditor, and made it the basis of a decree. 

And in the Archbishop of Can: vs. House,} Lord Mans- 
field,.sustained by all the Judges, suffered a suit to pro- 
ceed:on an administration bond, for the benefit of a 
creditor; so that the case, in Salkeld, which has been 
cited at the bar, and referred to in the case, in Ohio, as 
an authority for its judgment, we discover, has been, 
itself, overruled. 

In Indiana, a justice of the peace, is seantoul to give 
bond, “ with ‘good freehold security, for the faithful dis- 
charge of his duty, and for paying over, on demand, to 
the proper person, authorized or entitled to receive the 
same, all moneys that might come into his hands.” On 
such a bond, the Supreme court of that state, adjudged 
it competent, to sue the principal and-his sureties, and 
to recover for “all acts of the justice committed, by vir- 
tue of his office,.and for which, exclusively of the bond, 





*14 Mass. R. 105—15 ibid. 6—16 ibid. 524—3 Conn. R. 289, 
Tl Salk. R. 315, $3 Atk. R, 248. §1 Cowp. R. 140, 
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he would be individually responsible ;” and this, with- 
out first’ ascertaining the liability of the principal, in a 
previous suit.— The State, §c. vs. Flinn, et. al.* 

It has been, heretofore, determined by this court, that 
an action of debt, suggesting a devastavit, would lie on 
a judgment, de bonis inéestatis, against an administrator, 
either before or after the issuance of -an execution.— 
Burke vs. Adkins et. uxt It is, therefore, no objection to 
the declaration, that, it does not aver, that a ji. fa. issued, 
and was returned nulla bona. ; 

Let this review of the authorities serve, to shew the 
ground, on which rests our opinion, that the declaration 
in the case, before. us, discloses a good cause of action. 
And as the case must ‘be remitted to the Circuit court, it 
may be well to settle several other questions, which 
have been incidentally noticed at the argument, and 
which may arise on the trial. 

At the time the bond sued on, was executed, no exe- 
cutor or administrator, was to be liable, out of their indi- 
vidual estates, for not pleading, mispleading, or false 
pleading in, or to, any action whatever, which may be 
brought against them, as such. This law was changed, 
in 1826, so far as it relates to the executor or adminis- 
trator; and by the repealing statute, it was enacted, 
that “no security for an executor or administrator, shall 
be chargeable, beyond the assets of the testator or intes- 
tate, on account of any omission or mistake, in pleading, 
of the-executor or administrator.” The old law chan- 
ged the common law, and was more favorable to the ad- 
ministrator, while the actof 18:26, restored the.common 
law, and subjected him toa recovery, as for a devastavit, 
for not pleading, &c— Garrow vs. Hmtanuel.t 

. It is entirely immaterial to the surety here, whether 
the first or the last statute, admeasures the extent of his 
liability ; for under neither, can he be charged, beyond 
‘the assets of the intestate.. 





*3 Blackford R.72. {2 Porter R. 236. $3 Stewart R. 285. 
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As the surety can only be liable to the amount of as. 
sets, it will be necessary for the jury, not only to find 
the issue for the plaintiff, but also, the extent to which 
the adininistrator has wasted the assets—A'airfar vs. 
Fairfax :*—Sturdivant vs. Raines:t—Burnett vs. Harwell:t 
Gardner’s adm’rs vs. Vidal :§ 

It will follow from what we have said, that though 
an administrator may be charged, for a constructive 
waste, yet, to authorise a recovery, against his surety, an 
actual devasiavit must be shewn. 

It remains but to add, that the judgment must be re- 
versed, and the cause remanded. 





*5 Cranch R19 f1Leigh’s R481 {31b.89  §6 Rand. 169. 
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e.. BROWN, €t. al. vs. LEVINS, SURVIVING PARTNER, et. al. 


1. The Supreme court, will dismiss a writ of error, on motion 
to that effect, for a-misjoinder of defendants, if upon looking 
into the writ, they find the objection well taken. 


2. The statute of 1815,* authorises the Supreme court to render 
judgment, against the principal and surety, in a writ of error 
bond, in case of a dismissal, or discontinuance of a cause,. but 
such judgement can only be rendered, where the bond is giv- 
‘en in conformity with the act. And where the directions of 
the statute have been departed from, in setting out the proper 
obligees in the bond; there can be no judgment rendered 
against the sureties. 


3. By the terms “adverse party,” contained in the statute, of 
1814,7 are to be understood, all who are made. defendants in 
the Supreme court;—and, therefore, where the bond was exe- 
cuted, in favor of one only of several defendants, no judg- 
ment could be rendered against the sureties. 


4. Semble—such a bond is not void; but on account of a want 
of conformity to the statute, cannot be subjected to the statute 
remedy. 





5. The obl' gee may, however, semble, be entitled to his common 
law remedy, against the obligors, and may recover damages 
for a breach, 


Error to the Circuit court of Clarke county. 
Bill to foreclose a mortgage. Benjamin Levins, 
surviving partner of the firm of Charles Irby and Com- 
any, on the twenty-second day of August, eighteen 
Pandred and thirty six, filed his bill of complaint, in 
the Circuit court of said county, exercising chancery 





*Aik. Dig. 254. tAik. Dig. 255. 
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jurisdiction, against Stephen Brown and Thomas 
Brown, of the: county aforesaid, defendants, to fore- 
close a mortgage, executed by said defendants, to 
Charles Irby and Benjamin Levins, of the city of Mo- 
bile, on the third day of June, eighteen hundred and 
thirty four, of certain lands therein described, for secu- 
ring the punctual payment of a sum of money therein 
mentioned. 

And at the March term, eighteen hundred and thir- 
ty seven, of said court, it appeared, to the satisfaction 
of said court, that no answer had been filed, to said 
bill of complaint; and it was, on motion'‘of complain- 
ant, ordered, that complainant's sail bill of complaint, 
should be taken pro confess9, against said defendants, 
to the end, that such decree might be made thereup- 
on, as shi ould be just. And, it was a!so, on motion of — 
complainant, ordered, adjudged, and decreed, that it 
should be referred to the clerk of the court, as Master 
in Chancery, to compute and ascertain the amount, 
due to complainant, from defendants, for the princi- 
pal and interest, on the mortgage, in said complain- 
ant’s said bill of compl: unt contained ; and that he 
should make report thereon, with all convenient 
speed. 

And at the same term, the Master reported, that 
the principal and interest then due, on said mortgage, 
amounted to sixteen hundred ‘and eighty six dollars 
and sixty nine cents; and. it was, thereupon, on mo- 
tion of complainant, ordered, adjudged, and decreed, 
that the said report, and all the matters and things, 
therein contained, should stand ratified and confirmed. 
And it was further ordered, adjudged and decreed, 
that unless the said defendants, within thirty days af- 
ter the date of the decree, should pay to the Clerk 
and Master of the court, the aforesaid sum of sixteen 
hundred and eighty six dollars, and sixty nine cents, 
together with the lawful interest thereon, from the 
date of said report, and also the costs to be taxed in 
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the case, that all and singular the premises described 
in the mortgage, and in the bill of complaint, should be 
sold at public auction, to the highest: bidder, by and 
under the direction of the -elerk and master of the 
‘court, he giving thirty days notice of ihe time and 
place of sale, by. posting advertisements at three or 
mare public places in Clarke county: that the said 
clerks and master should execute a deed or deeds, for 
the premises, to the purchaser or purchasers thereof. 
And it was iurther ordered, that out of the moneys 


arising from said sale, the said clerk and master should 
pay the said complainant, the said sum of sixteen hun- 
dred and: cighty-six dollars; and sixty-nine cents, with 
such iaterest ds shoyld have accrued thereon; also the 
costs to: be 1 | in the case, and the residue, if any 
there should be, he should pay to the said dk fendants, 
The master to report at the next term, his proceed- 
ings, Xc;, : 
. And. at tl ‘tober term of the court, the master 
report d, that in pursuance of the decree aforesaid, 
he did on 1 i day of June, eighteen hundred and 


ae 
| 
wisi lt 


y-seven, at the court house in said county, sell 


Tr 


he pi id appurtenances in the decree de- 
scribed, havit , obedience to the requisitions of the 
decree, first given thirty days notice by advertisement, 
posted-up in e or more public places in Clarke 
county aloresaid, of the time-and place of such sale, 
with a brief di cmptian of said premises, at which 
sale, the said premises with the appurtenances, were 
1. 


struck oli to James Savage, junior, for the sum of 
fourteen hundred and thirty dollars, 1 it being the high- 


est sum bid for the same; and in consideration of the 
said sum of fourteen hundred and thirty dollars, bid 
by the said Jam s Savage, junior, had executed and 
delivered to him a deed of ‘conveyance of the premi- 
ses, with tle appurtenarices, ashe was required to do 


by the decre e, &c. 
‘The report of the master was atthe same term of 
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the court confirmed, and‘it was also ordered, adjudged 
and decreed that an execution should issue for the bal- 
ance due upon the mortgage and decree; and it was 
further adjudged and decreed, on the affidavits of 
James Savage, junior, and William Coate, .shewing 
that the said Stephen Brown and 'Thomas Brown, had 
refused since the sale of the said master, to give pos- 
session to the said James Savage junior, of the said 
mortgaged premises, that a writ should issue, directed 
to any sheriff of the State of Alabama, commanding 
him to put the said James Savage, junior, or his ageuit, 
into peaceable and quiet possession of the said mort- 
gaged premises, sold by said master aforesaid, and that 
return thereof should be made at the next term. 

To the order for the issuance of a writ of posses- 
sion, defendants excepted, because the report of the 
master was not verified by any atlidavit or deposition, 
that the property was advertised; nor was it made 
known to the chancellor what were the terms of the 
advertisement, or the description of the property as 
set forth therein, except as was shewn by the report 
itself. The chancellor overruled the objections, and 
granted the motion for the writ of possession, to which 
the defendants excepted, and a writ of error was 
thereupon sued out, returnable to this court. 

The writ of error bond entered into by defendants 
and their sureties, acknowledged that the obligors 
were held and firmly bound, unto James Savage, jun- 
ior, in the sum mentioned, for which payment well 
and truly to be made, they bound themselves, &c. 
The condition was, that whereas Stephen and Tho- 
mas Brown had applied for and obtained a writ of er- 
ror in acertain decree, &c. in a cause pending where- 
in Benjamin Levins, surviving partner of the firm of 
Charles Irby and Company, was complainant, and the 
said Stephen and Thomas Brown, defendants, on a 
bill to foreclose a mortgage, ordering a writ of posses- 
sion to be issued, directed to any sheriff, &c. com.- 

2E 
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manding him to put the said James Savage, junior, in— 
to peaceable and quiet possession of the said mort- 
gaged premises, he the said James Savage, junior, be- 
ing the purchaser at the sale of the master, returna- 
ble to the next ternrof the Supreme court, &c. Now 
if the said Stephen Brown and Thomas Brown a | 
prosecute their said writof error to effect, and pa 
and satisfy t] » judgment which should be ren dea 
in said cause by the Supreme court, then the obliga- 
tion was to be void, otherwise, &c. Signed and seal- 
ed by the delcndants and their sureties. 

The writ of error commanded any sherif in the 


State of Alabama, to make known unto James Sav- 
age, junior; or lus attorney, that he should be and ap- 
pear belore the honorable jud ges of the iy. tay aha 
&c. toliear the record and precess of a plea lately in 
the Circuit court and Court of Chancery of Clarke 
county, wherell Benjamin Levins, surviving ‘partner 
of the frm of Charles Irby and Company, filed a bill 
to foreclose a -meengne against Stephen Brown and 


'> 


Thomas Brown, &c. and wherein a writ was ordered 
to issue, to put James Savage, junior, in the possession 
of the m rigaged premises, and further to do and re- 
ceive what the Supreme court should then and there 
consider in that behalf, &e. 


Portes, for t:0 motion. 


COLLIE:, GC. .—The counsel of Savage, one of the 
defendants in ctror, has moved to dismiss the writ of 
error, for a misjoinder of defendants. Upon locking in- 
to the writ, We find the objection well taken in point of 
_fact, and- accordingly direct the dismissal. But it has 
“pon questioned whether the judgment for costs, should 
be ie idercd against the plaintiff’ 8 only, or against them 
and their sureticsin the bond to prosecute the writ of 
erior to cffect. ‘lhe statute authorises this court to ren-. 
der judgment against the principal and surety in the 
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bond, “in case of dismission or discontinuance of the 
cause.” Such judgment; however, can only be rendered 
where the bond is given in conformity with the act. 
In the present case, the directions of the statute, which 
require the bond to be made payable tothe “adverse 
party,” have been departed from. By the terms “ad- 
verse party,” we are to understand all who are made de- 
fendants in this court. Here the bond is executed in fa- 
vorof Savage alone, and according. to the rule laid down, 
there can be no judgment against the sureties. We do 
not mean te be understood that the bond is void, but on- 
ly that it does not conform to the statute so as to subject 
it to the statute remedy; yet we think Savage is entitled 
to his common-law remedy upon it, against the plain-. 
‘iff’s, and may recover damages for a breach. 
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IVEY vs. SANDERSON. 


1. The statute of eighteen hundred and twenty-eight, defining 
the liability ‘of endorsers, &c. fepeals, by implication, so 
much of the act of eighteen hundred and twelve, as prescrib- 
ed the steps necessary to be taken by the holder of endorsed 
paper, in order to charge the indorser. It requires that a re- 
covery shall be sought against the maker, by suit prosecuted 
as soon as may be, after the maturity of the endorsed paper, 
except in cases of bills of exchange, and notes payable in 
bank—and if such suit prove unproductive, then the indor- 
ser may be proceeded against. ‘The contract of the indorser 
is therefore conditional, and is an undertaking to pay to the 
endorsee upon the performance of the conditions imposed by 
the statute. 


2. It is competent for the assignee of a bond to sue his assignor, 
if he has used due diligence to obtain payment from his 
obligor and has failed,—but if there be no eflort to coerce 
payment from the obligor, or some: satisfactory reason fur- 
nished for the neglect to make it, the assignor cannot be 
charged.—And where one took an assignment on a bond, 
with a knowledge that the obligor resided beyond the limits 
of the State, and made no effort to collect the amount called 
for by the bond of the obligor, and assigned no reason for 
his neglect so to do,—it was held, that he was not entitled in 
an action against the assignor to recover. 


' Error to the Circuit court of Lowndes county 
Assumpsit on the endorsement of a bond. 
Plaintiff declared against defendant, at the Spring 

term of the court aforesaid, eighteen hundred and 
thirty-six, of a plea of trespass on the case, &c. for 
that whereas theretofore, to wit, on the day of 
December, eighteen hundred and thirty-four, in the 
county aforesaid; John Banks, William F. Banks, 
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Thaddeus Freshwater and Thaddeus F’. Banks, made 
their certain instrument in writing, under their hands 
and seals, bearing the date, last above mentioned, and 
thereby then and there promised to pay to. Edmund 
and Almond Sanderson, or order, on or before the first 
day of Jan uary, eighteen hundred and thirty-six, the 
sum of twelve hundred and fifty dollars, with interest, 
&c. for value received, and then and the re delivered 
the said instrument in writing to the said-Edmund and 
Almond, the last of whom, to wit, Almond Sanderson, 
is the defendant, and the said defendant a ufterwards, to 
wit, on a certain day, mentioned in the writing, duly 
endorsed over and assigned said instrument to the 
plaintili, by which said endorsement he ordered and 
appointed payment of the said sum of twelve hun- 
dred and fifty doHars, specified in said written and 
sealed instrument, to be made.to the plaintiff, accord- 
ing to the tenor and effect of the said instrument, 
And the said plaintiff averred that afterwards, to-wit, 
on a certain day in January, eignteen hundred and 
thirty-six, when the said instrument became due and 
payable according to the tenor and efiect thereof, dil- 
igent search and anges y was made for the residence 
of the makers aforesaid of said instrument, in the 
county, and in divers other places, in order that suit 
might be commenced against them on said instrument, 
but that on the search and inquiry aforesaid, the resi- 
dence of the said makers of the said instrument, nor 
the makérs could be found to be sued _on, or to make 
payment of the said instrument, and he averred that 
the resid . e of she said makers was unknown, and 
that they the said makers, had not at any time made 
payment of the said sum of money in the said instru- 
ment specifi a or caused the same to be done, or any 
part thereof, but so to do had hitherto wholly neglect- 
ed, of which said premises, defendant aftorwatils had 
notice. By means whereof and by force of the sta- 
tute in such case made and provided, the said defen- 
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dant then and there became liable to pay the said sum 
of money in the said instrument specified, to the said 
plaintiff, according to the tenor and effect thereof, and 
being so liable, he the said defendant, in consideration 
thereof, afterwards undertook, and then and there 
faithfully promised plaintiff to pay him said sum of 
money in said instrument specified; according to the 
tenor and effect thereof;—all of which he had neglect-_ 
ed and refused to do, &c. 

Defendant pleaded, 1st. The general issue. 2d 
Actio non,—because the makers -of the note, which 
was the foundation of the suit, were at the time of its 
execution and endorsement,- and. ever since living in 
the State of North Carolina, which plaintilf well 
knew at the time of endorsement, yet the plaintiff did 
not and would not demand payment, nor use any other 
means to collect. the money from the makers of said 
note, at the time it fell due, or at any time before the 
commencement of the suit... And for a further plea 
mm that behalf, defendant said, that at the time of the 
endorsement of the said note, plaintiff speciaily pro- 
mised to collect said note from the makers in North 
Carolina, where he knew the makers resided, and not 
to compel the defendant to pay the same. And fora 
further plea ‘in that behalf, defendant plead fraud, and 
that he was defrauded in. this,—that the contract be- 
tween him and plaintiff was, that plaintiff should take 
the note without any recourse upon defendant for pay- 
ment thereof: that at the time of the endorsement of 
said note, defendant refused to endorse the same, and 
said plaintiff falsely and fraudulently represented to 
defendant, that he did not hold him responsible, and 
desired defendant’s endorsement alone, to assure the 
makers of the note of his plaintiff’s authority to de- 
mand the same, which said representations were made 
by plaintiff, to deceive and defraud the defendant, 
wherefore he prayed judgment, &c. Issues were ta- 
ken on all these pleas. | 
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And at the Spring term, eighteen hundred and thir- 


ty-seven, came the parties anda jury, who being elec- . 


ted, tried and sworn, well and truly to try the issues 
joined between the parties, upom their oaths said, they 
found for the defendant: It was therefore considered 
by the court, that the defendant should go thence 
without day, and recover of the plaintiff hig costs in 
that behalf expended. 

The bill of exceptions stated, that on the trial, the 
plaintiff offered in evidence, a note in the words and 
figures following, to wit: 

“On or before the first day of January, 1836, ‘with 
interest from the first day of January, 1835, we, or ei- 
ther of us, promise to pay Edmund and Almond San- 
derson, or order, twelve hundred and fifty dollars, for 
value received. Witness our hands and seals, Decem- 
ber, 1834. 

“John Banks, [seal-] 

“William F. Banks, [seal.] 
“Thaddeus Freshwater, [seal.] 
“Thaddeus F. Banks, [seal.] 

“Test, Cane C. Blount.” 

The endorsement was as follows: 

“T assign over the within to Samuel Ivey, for value 
received of him. 

“ August the 10th, 1835. 

“ A. Sanderson. 

“Test, William H. Talley.” 

The plaintiff then introduced a witness, who proved 
that the makers of the note lived in Pasquotank coun- 
ty, inthe State of North Carolina, at the time of the 
endorsement of the note to plaintiff, and that he did 
not think they had ever been in the State of Alabama. 
Witness further proved, that the makers were men of 
wealth, and punctual, &c. 

The defendant’s counsel introduced a witness, who 
proved that the plaintiff knew at the time the note 
was endorsed to him, that the makers were not inhab- 
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itants of this State, and was distinctly informed of 
their residence as before stated. This was substan- 
tially the testimony. 

The court charged the jury, that before the plain- 
tiff could recover of the endorser, it was necessary to 
prove that he had either pursued the maker to insol- 
vency, or that a demand and notice was necessary, and 
neither appeo ring in proof, they must find for the de- 
fendant. ° ‘i’o the ch arge, the plaintiff excepted, &c. 

And the plaintiif now assigned for error, the charge 
of the court as stated in the bill of exceptions, and 
that the court erred in rendering Judgment for cefen- 
dant. 


E. 8. Dargan, for plaintiff in error. 
J. B. Clarke, contra. 


COLLIER, C€. J.—The: plaintiff in error, brought as- 
sumpsit in the Circuit court of Lowndes, against the de- 
fendant, as the indorser of a bond. In the declaration, 
it was admitted, that no action had been, prosecuted 
against the o»ligors; and by way of ‘excuse, alleged that 
though diligent inquiry arc search was made for them, 
they could not*be found, and their residence was un- 
known. The defendant pleaded non assumpsit, and 
three special pleas, on alioi which the plaintiff took is- 
sue, but which need not be» htige nisi noticed, as they 
present no question of law for our decision. On the 
trial, a bill of exceptions vas sealed, from which it ap- 
pears, that the obligors were men of wealth and punc- 
tuality,—that they resided in Pasquotank county, North 
Carolina, of which plainti{’ was advised at the time he 
became the indorsee. And further, that they had never 
been in thisState since that time. Upon these facts, the 
court charged the jury “thsi before the plaintiff could 
recover of the indorser, it “ss necessary to prove, that 
he had either pursued the makers to insolvency, or that 
ademand and notice was’ vecessary, and neither ap- 
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pearing in proof, they must find for the defendant.” 
The jury having returned a verdict for the defendant, 
and judgment being thereon rendered, the plaintiff has 
brought his case to this court for revision. 

It seems ‘to have escaped the notice of the.parties, 
that the excuse ‘alleged in the declaration for neglecting 
to collect the bond of the obligors, was net made out 
by proof, but was most —" disproved on the trial, 
but as it was not noticed at the argument, the view we 
shall take of the tase, ilaies us from considering it 
here. 

The only question we propose to exainine, is the cor- 

rectness of the instructions given by the judge of the 
Circuit court tothe jury. In order to its determination, 
it is proper to examine the statutes in regard to the as- 
signability of contracts, such as that brought to our 
View in the present case. By the act of eighteen hun- 
dred and twelve, “concerning the assignment of bonds, 
notes, &e. and for other purposes,” it is enacted, that all 
bonds, obligations, bills single, promissory notes, and all 
other writings for the payment of money or any other 
thing. may be assigned by indorsement, &e. ‘The as- 
signee is authorised to maintain any action thereon, 
Which the assignor might sige maintained previous to 
assignment, and the obligor or maker is allowed all 
payments, sets off, or piety 3 made, had, or possessed 
against his bond, &e. previous to notice of assigument, 
in t tag samc manner as if the obligee or payee had pres- 
ecuted an action instead of the assignee. Andthe same 
remedy is given to an indorsee against the indorser or 
indorsers of such paper as is allowed by law, in cases 
of inland bills of exchange. 

The act of eighteen hundred and twenty-cight, Mion 
fining ee of indorsers, and for other — ses,” 
after reciting that much injury has been done mes 
izens of this State, by means of the unc onesie of the 
decisions of the courts in relation to the proper time at 
Which indorsees of bills, notes, bonds, &c. shall make 
demand of the makers or obligors of such paper, pro- 
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ceeds to enact—That thereafter the remedy on bills of 


» exchange, foreign and inland, and on promissory notes, 


payable in bank, shall be governed by the rules of the 
law merchant, as to days of grace, protest and notice. 
All other contracts in writing, for the payment of mo- 
ney or property, or performance of any duty of what- 
ever nature, are declared to be assignable as heretofore, 
and the same remedy is given to the assignee as the 
obligee or payee was entitled to. Provided, that suit 
be brought to the first court of the county having: juris- 
diction of the case, to which process can be made return- 
able against the maker or obligor; and should the as- 
signee fail to bring suit within that time (without the 
consent of the assignor, to the delay) against the obligor 
or maker, the assignor ‘shall be discharged from all lia- 
bility upon his indersement. And itis further enacted, 
that notice of non-payment shall only .be required on 
bills of. exchange and notes payable in bank. 

Though the statute of eighteen hundred and twenty- 
eight does not expressly repeal all or any of the pre-ex- 
isting enactments upon the same subject, yet it operates 
asa repeal, by implication of so much of the aet of 
eighteen hundred and twelve, as prescribes the steps ne- 
cessary to be taken by the holder of indorsed paper, in 
order to charge itsindorsers. Instead of making a ce- 
mand of the maker or obligor, and giving notice of non- 
payment, “as in cases of inland bills of exchange,” it 
requires thai a recovery shall be sought cf them by suit, 
prosecuted as soon as may be after the maturity of the 
indorsed paper. If such suit shall prove unproductive, 


‘then the assignor may be proceeded against. The con- 


tract of the indorser is conditional, and is an underta- 
king to pay to the indorsee, upon the performance of the 
conditions imposed by the statute.. 

The court alluded to, by the act, in which the suit is 
to be broucht, is understood to he some court of compe- 
tent authority, exercising: jurisdiction within the State. 
Such. was the decision of this court in Woedcocl: vs. 
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Campbell* In that case, the action was brought ona 
bond payable “at the United States Branch Bank at 
Nashville.” ‘The plaintiff ‘in error, (who was defendant 
below) was both the obligee and first indorser: the de- 
fence set up was, that no demand of payment had been 
made at the bank, nor suit brought against the maker, 
as required before an indorser could be charged. But 
this defence was successfully countervailed in the Circuit 
court, by proving, that the maker had removed without 
the State, before the bond became due, and so continued 
up to the time of .the trial. In this court. two points 
Were made,—/rst, that to fix the liability of the indor- 
ser,a demand at the bank was necessary—second, that 
the removal and continuance of the obligor without the 
State, dispensed with a performance of the condition 
required by the act of cighteen hundred and twenty- 
eight. The court say, it may be conceded, that if the 
instrument sued on, was subject to be controlled by the 
rules of the Yaw merchant, that a demand at the place 
appointed for its payment, would have been essential to 
charge the plaintiff in error, but the usages of that 
branch of the law were excluded in such a case, by the 
statute of eighteen hundred and twenty-cight, and the 
explanatory enactment of eighteen hundred and twen- 
ty-nine: And the act of eighteen hundred and thirty- 
two, which modified the law in that respect, being pos- 
terior to the date of the bond, could not exert an influ- 
ence upon the rights of the parties. 

Inregard to the second question, the court considered, 
that had the obligor remained within the State, it would 
have been necessary.to sue him before proceeding against 
the assignor; but as this had been rendered impractica- 
ble by his withdrawal, without any fault in the indor- 
see, the contract of indorsement had become absolute 
by the impossibility of performing the condition annex- 
ed,—of suing in one of our own courts. 





*2 Porter’s R. 456. 
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The first question does net arise in the case before us, 
and it remains to inquire, how far the second is appli- 
cable to the charge of the court, upon the facts disclosed 
in the bill of exceptions. By the third section of the 
act of eighteen hundred and twenty-eight, it is provi-— 
ded, (as already shewn,) that notice of non-payment 
shall only be required on bills of exchange and notes 
payable in bank. . 'The paper on which the defendant 
issued, does not come Within that section; because no 
particular place is appointed on its face for its payment: 
Nor does it come Within the proviso of the second sec- 
tion; because the obligors resided without the State, at 
the time of the indorsement, and have never been with- 
in the saine since that period, so that no suit could have 
been brought against them in a nil one of our courts. 
"The only provision of the statute. then, that can be ap- 
plied, is so muchoaf the second section as directs that all 
contracts in Writing (not specifically enumerated in the 
first section,) conte payment of money or property, ¢ 
performance of any duty, shall be assignable as there- 
tofore, and the assignee shall maintain such action there- 
on, as the assignor could have done. The mode of as- 
signment previously authorised, was under the act of 
cighteen huadred and twelve, and by indorsement. 
"Thus it is shewn that the plaintiff acquired a legal ti- 
tle from the defendant, to the paper in si that the 
statute gives himan action against the maker, but is si 
lent as to any remedy against the indorser: we wil! 
now inquire what. are the rights of such an indorsee 
against an indorser, and what steps he is to pursue, to 
inake them available... 

Let it be premised, that there is no pretence that the 
defendant practised a fraud upon the plaintiff, either in 
concealing truth, or suggesting falsehood ; on the contra- 
ry, he advised him of the place of the obligors’ resi- 
dence, when he transferred to him their bond. The 
case is, then, one of contract, unaffected by extraneous 
circumstances. It has been seriously questioned, whe- 
ther at common law, the mere indorsement of a note 
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or bond, created a contract by the indorser to pay it, if 
the maker or obligor did not. ‘The Supreme court of 
New Jersey. in Garretsie vs. Van Ness,* decided that an 
assignor (Without fraud, deceit, express Warranty, or 
special undertaking) of an instrument not negotiable 
by the law merchant, was not responsible to the as- 
signee, though the principal debtor proved insolvent.t 
sut in Mackic’s executor Vs. Davis,t the Court of Appeals 
of Virginia, in construing a statute of that State, simi- 
lar to that part of the act of eighteen hundred and 
twenty-eight, which applies to this case, held that the 
assignor of a bond is liable to the assignee, who having 
used due diligence to recover the money from the obli- 
gor, has failed to do so. And the Court of Appeals of 
Kentucky, in expounding an act of the Legislature of 
that Commonwealth, almost aliteral copy of the Virgi- 
nia law, re-aflirm the case of Mackie vs. Davis,—Small- 
wood vs. Woods,s—and these cases have been followed 
by an unbroken current of confirmatory decisions in 
both States. 

It will be apparent from a comparison of the statute 
of eighteen hundred and twenty-eight, with the sta- 
tutes of Virginia and Kentucky, and the decisions of 
their courts upon them, that our Legislature must have 
had in view the law in regard to the assignment of 
bonds, &c. as it was understood in those States. Un- 
der this impression, it is certainly proper to draw aid. 
from these sources of information, to lead us to a correct 
conclusion. We then think it is competent for the as- 
signee of a bond, &c. situated as the plaintiff, to sue his 
assignor, if he has used due diligence to obtain payment 
from the obligor, &c. and has failed. If the assignor 
was insolvent, so that a suit would be unavailing, its 
prosecution might be dispensed with; but without this 
or some other reasonable excuse, it could not be preter- 
mitted with safety. What would be due diligence in 





* 1 Penn. R. 20. t 1 Penn. R. 158. 
t 1 Wash. R. 219. § 1 Bibb’s R, 542. 
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such case, would of course be a question to be ccter- 
mined by the jury, under the instructions of the court, 
as to the law.* Put we consider it clear, upen cuthori- 
ty, that unless there Was an effort to cocrce pieyment 
from the obligor, &c. or some satisfactory reeecn furnish- 
ed for the neglect to make it, the assignor could net be 
charged. ’ 

The present case is clearly distinguishable frem that 
of Woodcock vs.Campbell. Here, (ashas becn already 
shewn) the pla‘ntiff becaine the incorsee of pepcer, with 
the full knowledge that the cbligors resided withcut the 
State, and with distinct information of the plece of 
their residence; sothat the contract of the ccicndant 
could not have been made, with a view to the dillcence 
required of assignees, by the proviso of the second sec- 
tion of the act of eighteen hundred and twenty-cight. 
In the case cited, the obligor was living in the State at 
the time of the «ssignment—the contract was clearly 
made with a reference to our laws, and imposed upon 
the assignee the necessity of a suit against hii, in or- 
der tocharge his assignor. But this condition became 
impossible to be perfcrmed by the removal of the obli- 
gor beyond the limitsof the State; an act to which the 
assignee had not contributed, and its performance being 
placed beyond the power of the party on whom it was 
tmposed without his default, the undertaking of the as- 


In Smallwood vs. Woods,t it Was determined under the 
statute of Kentucky, that the assignee would be excus- 
ed from the employment of the compulsory process of 
the law against the obligor, if he was out of the Com- 
monwealth; and such absence was not contemplated 
by the parties at the time of the assignment—sce also 
Oldham vs. Bengan;t Clay vs. Johnson.§ 

The case of Cavanauh vs. Tatum,|| which was cited by 





*1 Wash.R. 219. {1 Bibb’sR.542. [2 Litt. R. 134-5. 
§ 6 Mon. 644. || 4 Stew. & Por. R. 204. 
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the plaintiffs counscl, does not oppose the principles we 
have. laid down—see also Roberts vs. Kilpatrick.* 

We are therefore of opinion, that for the failure of the 
plaintiff to use diligence to collect the bond of the obli- 
gors, or to prove their insolveicy, the charge of the Cir- 
cuit judseto the jury was correct, so far as it held the 
necessity of a suit against them; and the alternative of 
the charge being immaterial under the evidence in the 
cause, the judgment must be afiirmed. 





*6 Stew. & Por. R. 96. 











432 — __ REPORTS OF CASES IN: 


BOREN, Ct. al. Vs. m’GEHEE. 


1, A payment by the sheriff, of the sum demanded by an execu- 
tion in his hands, to the plaintiff’s attorney, for which the 
sheriff received an assignment of the judgment and execu- 
tion, on his own book frem the attorney, made without the 
knowledge cr consent of the defendant in the execution, is a 
payment and discharge of the judgment, and in law, has the 
same effect, and will be attended by the same results, as if 
made by the defendant. 


2. The authority of an attorney ceases with his collection of 
the money demanded by the plaintiff’s judgment, and does 
not authorise him to sell or tranfer any interest in a judg- 
ment, or in the note or bond on which the judgment is foun- 
ded,—and therefore, his assignment of a judgment to a third 
person, conveys no interest to the third person. 


3. An assignment of a judgment and execution, if made in a 
proper manner, is not of itself notice to any one, and there- 
fore an assignment on the sheriff ’s memorandum book of ex- 
ecutions in his hands, as the law does not require him to keep 
such a book, is notice to no person of the assignment, except 
the parties to the transaction. 


4, An execution issued upon a judgment which has been satis- ) 
fied, but of which satisfaction no entry is made on the record, 
is not void, but voidable merely. 


5, A latent interest existing in the sheriff, in the avails of an ex- 
ecution, and not appearing on the record, will not affect a 
purchaser at a sale under such execution, who has no notice 
of the sheriff’s interest. 


Error to the Circuit court of Montgomery county. 
Trespass, upon a sheriff’s deed, to try ttle. Plain- 
tiff below declared against defendants, at the March 
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term, eighteen hundred and thirty-six of said court: 
ior that theretufore, he said plaintiff was possessed of 
‘2 certain close, to wit, part of lots numbers two and 
nine, in square fifteen, in the town of Montgomery, 
being the north-west part of said lots, containing a 
certain number of feet.in front, on the court house 
juare, and extending back to Washington street, ly- 
Pe in tie county aloresaid; and being so px ssessed 
thereof, the said defendants, with force and arms en- 
el said close, and ejected and expelled him said 
olaintiff trom:said close, and ever since had retained 
vad ae the possession thereof, and rect elved the rents 


and protits therefrom arising. The suit was b: ‘onght 
io try titles to said close, and to recover possession 
ihereol, ee also damages for the detention of the 


ame, 2od for the trespasses thereon committed. 

Defendants plead not guilty, and issues were taken 
thereon to the count ry. 

snd at September term, came the parties, and a ju- 

rv, towhom the issues were submitted, and who said 
yn their oaths, that they found the premises described 
in the declaration of the plaintitl, to be the property 
of the plaintiff, and that the defendants were guilty of 
the trespass, and assessed the plaintiffs damages at 
two huadred dollars :—It was therefore considered by 
the court, that the plaintiif should have a writ to ob- 
tain possession of the premises, and that he should re- 
Any of the defendant, the sum of money assessed by 
ji ury for his damages, together with costs. 

The bill of exceptions stated, that on the trial of the 
ease, title was shewn to bein David Boren, one of 
the defendants. The plaintiff then produced an ex- 
ecution issued on a judgment rendered in the County 
court of Montgomery county, in November, eighteen 
hundred and thir ty -four, and dated twelfth January, 
eighteen hundred and thirty-five,returnable to the May 
term of said court, eighteen hundred and thirty -five. 


This execution was directed to the sheriff of Mont- 
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gomery county, and bore this endorsement: “Levied this 
on parts of lots No’s. one and ten, in the town of Mont- 
gomery, opposite the court heme known as the Mont- 
gomery Exchange, asthe property of David Boren.’ Af- 
terthe return day of this execution, the attorney of the 
plaintiff, as was shewn in evidence, called on the sher- 
iff for the money due. ‘The sheriff paid the attorney 
the debt of the plaintiff, and the attorney's fee, and re- 
ceived a transfer in these words: “For uiliei receiv- 
ed, I assign this judgment and execution to Bushrod 
W. Bell, sheriff.” Signed by the plaintifl’ s attorney. 


This entry was rade on the execution docket of 


the sheriff. ‘Ihe witness stated, that the sheriff’s fees 
and commissions were not settled at this time, nor was 
the county tax, judges costs and clerk’s fees,—and 
that defendant had paid nothing, and that plaititiff had 
paid him no costs at the time “of the transfer. The 
execution was in favor of Spyker & Bradford, and 
against David Boren, and upon a judgment. It was 
then in evidence that a new execution ‘issued, returna- 
ble to the County court of Montgomery county, in 
November, eighteen hundred and thirty-five, and that 
the sheriff (B. W. Bell) exposed the lots of land sued 
for, to sale, on the first Monday in September, eighteen 
hundred and thirty-five. No evidence was offered as 
to what was done under the levy made on the first ex- 


ecution. No objection was made to the regularity of 


the last sale, in relation to advertisements, &c. 

The defendant Garrett, exhibited a deed from Da- 
vid Borento him, after the date of said judgment. 
The plaintiff became the purchaser at said sale, and 
received title from the said sheriff; dated in Septem- 
ber, eighteen hundred and thirty -five. ‘The deed 
of Garrett bore date in March, eighteen hundred and 
thirty-five, and was prior.in point “of time to the exe- 
cution under which the property was sold. The wit- 
ness, who testified in relation to the payment of the 
execution to plaintiff’s attorney, stated the tax fee was 
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paid to the attorney, and that he did not remember 
whether the clerk’s costs were paid to the clerk or not, 
——-that there was an unsettled account between the 
sheriff and him. 

The court charged the jury, that although they 
might be satisfied, that the demand of the plaintiff in 
the judgment, under which the sale was made, was 
satistied, by the’ payment made by the sheriff, yet if 
the defendant had no agency therein, and they ‘found 
a portion of the costs unpaid, that the sheriff might 
cause a new execution to be issued, and levy upon the 
property of the defeudant, Boren, and sell it without 
the act being void. 

The court charged the jury, that the abandonment 
of the levy first made, and the seizure of other pro- 
perty of the defendant in the execution, without ex- 
planation, was not such an irregularity as would ren- 
der void the last sale. 

The court charged the jury, that although the she- 
riff became interested in the judgment, by the assign- 
ment of the plaintiff’s attorney, to the extent of the 
terms of the said assignment, that his interest did not 
vitiate the sale to the plaintiff, who had no notice there- 
of, and was not such a transaction as he was bound to 
notice. 

The court refused to charge the jury, that if they 
believed that the sheriff was the owner of said judg- 
ment, he was incapable of executing the commands of 
the fiert facias, under which the property of the de- 
fendant, Boren, was sold—because the question was 
abstract. 

The court refused to charge the jury, that the en- 
try ‘upon the execution docket of the sheriff, of the 
assignment to Bushrod W. Bell, then sheriff, was no- 
tice to all purchasers of his interest in the judgment. 

To these several charges, and to the refusals of the 
court to charge, the defendants excepted. 

The plaintifis in error here assigned the matter 
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: contained in'the bill of exceptions, and prayed that 


the judgment might be in all things reversed. 


| Campbell, for plaintiffs in error. 
Dargan, contra. 
j ; ; 
ORMOND, J.—This was an action of trespass, to try 
1 title to two lots of land in the town of Monigomery, 
brought in the court below, by the defendant in this 
court, against the plaintiffs. A bill of exceptions was 
taken to the opinion of the court, which shews the fol- 
7 lowing facts:—Spyker & Bradiord, at the November 
; term, eighteen hundred and thirty-six, of Jontgomery 
County court, obtained a judgment against Foren. upon 
which an execution issued, returnable to the May term 
following, Which was returned at the return term, en- 
dorsed, “levied on the lots in controversy, as the proper 
ty of David Boren.” “ihe attorney of Spyker & Brad- 
ford, demanded and received from the sheriff, the debt. 
damages and tax fee,—tlie residue of the costs Were not 
paid. ‘The sheriff then received from the plaintiff’s at 
torney, an assignment of the judgment on the execution 
docket of the sheriff, in these words: 

“For value received, f assign this judgment and exc- 
cution to Bushrod W. Vell, sheriff. 

(Signed,) — “4. Martin, plaintiff's attorney.” 

The defendant Boren, had paid nothing. 

An alias ji. fa. issued returnable to tle next term cf 
the court, under which the said sheriff, Bell, levied and 
sold the lots of land in controversy, to the defendant in 
this court, and conveyed the same to him by deed. It 
did not appear that the defendant had notice of the pay- 
mient of the judgment, or of the assigninent to the she- 

‘riff. ‘The plaintiff, Garrett, in this court, (defendant be- 
low) produced a decd from Boren to him, for the same 
lots, the execution of which was subsequent to the ren- 
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ij dition of the judgment, but prior in date to the deed 
/ from the sheriff to the defendants. On these facts, the 
Ray : court charged the jury, that although the sheriff became 
and 
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énterested in the judgment, by the assignment -of the 
plaintii?’s attorney tothe extent of the terms of said as- 
signment, that his interest did not vitiate the sale to the. 
defendant, who — no notice thereof, and that it. was 
such a traisaction as he was not bound to notice. 

The court iso refused to charge the jury, if they 
believed that the sheriff was the owner of said. judg- 
nent, ; incapable of executing 8 commands of 
the fieri under which the prcperty of the defen- 
dant, Doren, was sold; because the sates Was ab- 
stract. 

And also refused to charge the jury, that the entry 
wen tie ecxezcation docket of the sherifi, of the assign- 
ment to the: iil, Was notice to all persons of his in- 


terest in the judgment. 

To tie,charse given, as well as to those refused, the 
defendants below viens: and now nig the matters 
of Jaw o7i - thereon a ) this-court as error. 

Two quoztions ani e soma case: Ist. C an a purchas- 
‘y of |: ift's sale, Wit] hout notice, be affected 


by the discsharee of the ae esi under which he pur- 
ses, by payment, no satisfaction having been entered 


2d. Will the intere ’ the sheriff in the proceeds of 
the sale under the exe cution, affect the title of a bona 
fide purchasor, without notice of the interest, such inter- 
est not adpecaring of record. 

These are crave questions, and have received our at- 
tentive consid ration. 

Before procee x to tiie examination of the question, 
if may be sell 1 to disembarrass. the case of som? mat- 
tors, Which were urged by the counsel for plaintiffs. 

I ws from the evidencé set out in the bill of ex- 
ceptions, that a at the return term of the first writ of (ji. 
fa. sicd out on the judgment, the money was not 
made tiaereon; but that the sheriff himself paid the 
plaintiffs’ sang 4 the debt, interest, and tax fee; leav- 
ing the residue of the costs unpaid. The s.eriff then 
took fromthe plaintiffs’ attorney, an assignneat of ‘the 
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judgment on his own docket of executions, in these 
words: 

“For value received, I assign this judgment and exe- 
cution to Bushrod W. Bell, sheriff. 

(Signed,) “A. Martin, plaintiffs’ attorney.” 

We consider this payment by the sheriff, made, as it 
appears, without the knowledge or consent ef the ce- 
fendant in execution, a payment and discharge of the 
judgment (except for the small amount of costs unpaid) 
and in law, will have the same effect, end be attenced 
by the same results, as if made by the defendant. 

The. assignment of the judgment by the plaintifis’ at- 
torney, conveyed no interest Whatever to the sherifi. it 
does not appear that he had any authority to act fer the 
plaintiff, beyond the power deicgated to him asan at- 
torney and counsellor atlaw. 'That authority ceased 
with his collection of the money, and would not at any 
stage of the proceedings, have authorised him to sell or 
transfer any interest in the judgment, or the note or 
bond on which it was founded. But if he were an at- 
torney in fact, his assignment would convey no interest. 
The assignment does not purport to be in the name of 
the principal, but is in his own name, and for this rea- 
son it would not be a valid execution of the power. 
Again, the assignment, if by a lawfully authorised 
agent, and made in the proper manner, would not, of it- 
self, be notice to any one; it Was made on the “sheriff's 
docket,” which, as the law does not require him to keep 
such a book, we presume must have been his own me- 
morandums of exccutions in his hands, kept in hisown 
office. It was his own property, and it is too clear to 
admit of argument, that a niemorandum in such a book 
as this, could not be notice to any one, but the parties 
concerned in the transaction. 

We proceed to the examination of the main question, 
on which the decision must rest. None of the cases ci- 
ted by the plaintifis’ counsel, maintain his proposition, 
that the execution is absolutely void, and not voidable 
merely. For itis properly conceded, that if the cxecu- 
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tion is voidable only, the purchaser may defend himself 
underit. One of the cases most relied on by the plain- 
tiff’s counsel, is the case of Woodcock vs. Bennet.* In 
ihat case, a judgment had been obtained against two 
persons—one of them died after judgment; and after his 
death. and more than a year and a day after the rendi- 
tion of the judgment, and without its being revived by 
scire faucias, the plaintiff sued out an execution, and sold 
the lands of the defendants. Woodworth, justice, in de- 
livering his opinion, which was adopted by the whole 
court, after commenting for some time, on the question 
of erroneous and irregular, or void process,says: “The 
execution may be said to be irregular and void; for it 
directs, to levy on the goods and chattels of a person not 
in being, and for want thereof, to be made‘of his lands, 
which may have been held by persons strangers to the 
judgment, and ignorant of the proceedings.” Again— 
‘| apprehend the reason, Why an execution is considered 
voidable merely, when issued on a judgment where no 
change of parties is required,—and that an execution is 
void, When issued to charge the lands, after the death of 
the defendant, without scire facais, Will be apparent on 
this further consideration—When issued after a year 
and a day, and the parties not changed, the defendant 
may or may not, at his election, raise the question of re- 
sularity. ‘The law permits the plaintiff to issue it, and 
considers it regular at the time of issuing it, subject to 
be defeated, on the application of the defendant. If he 
apply before execution executed, the sale will be arrest- 
ed, and all proceedings under it,cease; if he lie by, un- 
til after sale, then on the principle that the execution is 
erroneous process, and good until reversed, he cannot re- 
cover the goods sold; he can only call on the plaintiff 
for the money recovered. In the other case, the act of 
issuing the execution is not warranted by law. This 





* 1 Cowan, 711. 
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forms the’substantial distinction between void, and void- 
able process.” 
‘The ‘rule is correctly laid ‘down in Jicdeincion vs 


Peck,* by Gould, justice. “The irreguleriy: the, in 
the process itself, or in the mode of issuing if; it counot 
be irregular, When sued out according to i.e cctcl lished 
course of practice.” 

It is elear, that this authority will nct svrpeit the 
position of the _plaintifis’ counsel. ‘The coce is materi- 
ally variant from this, in one most impeortcri jy: ular 
The defendant in the cxecution wes Ceac: cl in the 
plainest dictate of common justice; his lorce ccu'd not 
be sold to the prejudice of his heirs: or, os te ccuit in- 
timated, of some third person claiming v who 
might never have heard of thejudgment: os Vide will 
the reasoning of the court avail. “The tcim vcicable, 
implies that there is a party Who moey ivelc.” Here 


there was a party, who might have avoiccc tlc yrcecss; 
yet he chose to lay by, until an innocent purclicecr in- 
vested his money in the land. 

The case of Jackson vs. Cadirell;t Was rclicd on by 
the counsel on both sides. It was a contcst "bciween 
the original parties to the judgment; and therefore not 
in point. Yet in that case, Woodworth, justice, scys,— 
“Tn the case now under consideration, the pariy cceking 
to avail himself of the irregularity of the scle, wasa 
defendant who stood by, and looked on, while his pro- 
perty was sold, by virtue of an execution which had 
been paid, as he now alleges. No effort was made on 
his part to stay the proceedings, or set asice the sale, 
either by motion to the court, or by audifa guercla. Had 
the property been purchased by a third persen, a slranger 
to the transaction between the parties to the execution, 
i should deny the plaintiff’s right to recover.” 

It appears to us that this reasoning is sound, and 
based on the firmest principles. 





*2 Conn. R 700. t¢ 1 Cowan, 623. 
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The case of Jackson vs. Anderson,” Was an action of 
ejectment, for land purchased at a sheriff’s sale. In that 
case, the purchaser knew that the judgment had been 
previously satisfied, and the cause» went off on that 
ground. 

In his opinion, Sutherland, justice, says,—“Conkey 
therefore acquired no title by his purchase at the she- 
riff’s sale, having purchased with full knowledge that 
the judgment and execution had been previously satis- 
fied and discharged; and the defendant is not estopped 
from contesting his title.” 

In Swan vs. Saddlemire,t one of the questions mooted, 
was the one we are discussing. The judge says, “I 
am strongly inclined to the opinion, that an execution, 
issued upon a judgment which has been paid and satis- 
fied, is to be considered absolutely void, and not voida- 
ble; and that the purchaser under such execution, 
would acquire no title.” He afterwards says, he gives 
no definite opinion, as it Was not necessary to a decision 
of the cause. 

The case in 7 Cowan, 1, Was Where there had been 
a previouslevy, Which the court held to be a satisfac- 
tion—Théy say, “ admitting a bona fide purchaser, with- 
out notice, could protect himself, that could not help in 
this case, as the purchaser had notice.” 

fn 7 Johnson's R. 426, the case was a motion by the 
defendant to set aside the fi. fa., the execution having 
been paid by the sheriff. 'The motion was allowed. 

Fifteenth Johison, 444, was a payment of the execu- 
tion by the sheriff, and another levy and sale. The suit 
was against the sheriff. 

The case referred to in 18 Johnson, 441, was an ac- 
tion of ejectment to recover lands sold for taxes, which 
had been paid. The court determined, that as the lien 
on the land was only given on default of the payment 


* 4 Wend. 435. t8 Wend. 676. 
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of taxes, the sale was a nullity. Itis not perceived that 
this has any application to this case. , 

In Freeman vs. Ruston,* a fiert facias issued, after the 
defendant had been taken, and while he was in custo- 
dy on a ca. sa.,—held that the ca. sa. operated as an ex- 
tinguishment of the lien of the judgment, and was a 
satisfaction of the debt. 

The case of King vs. Goodwin,t was similar in prin- 
cipte to the last. The plaintiff, after the defendant was 
committed on a ca. sa—caused his lands to be extended. 

Hammaitt vs. Davenport. was an action brought by 
the defendant in execution, against the sheriff, for sell- 
tng property on an execution which had been previous- 
ly satisfied,—held thatthere Was no authority for the se- 
cond levy. 

We have thus briefly stated the cases relied on by the 
plaintiffs’ counsel, and we think they do not sustain 
the position assumed by him. No one of them is 
precisely in point, though in some of them. the opinion 
is expressed, that in a case like the one at bar, the title 
of the purchaser would be sustained. In most of the 
cases, the original parties tothe judgment Were before 
the court, and in these cases tlie decisions meet our ap- 
probation. We think that even as to the cases cited by 
the counsel for the plaintiffs, the weight of authority is 
against him; but it cannot be denied, that there is con- 
siderable fluctuation of opinion; the point does not 
seem to have been definitely settled in the United States; 
it is certainly an open question in this State, and we feel 
ourselves called upon to settle it on such grounds as are 
warranted and sustained by analagous principles of 
well settled law. ; 

In Jeanes vs. Wilkins,§ we find an express authority in 
favor of the’ purchaser at asheriff’s sale, without notice 
that the defendant in execution was then in custody on 

aca.sa. It is difficult to perceive on principe, any dif. 





* 4 Dallas, 214. {16 Mass. 63. {9 Mass. 138. § 1 Vesey, sr. 195 
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ference between a satisfaction in fact, of a judgment, by 
the payment of the money, and a satisfaction in law, by 
taking the defendant in custody ona ca. sa. ‘The facts 
were these: a creditor having the body of his debtor in 

execution under a ca. sa; during the continuance there- 


\ of, the sheriff sued out a writ of fiert facias, and levied 


‘ 
. 


t 


> 


on a lease-hold of ninety-nine years. The lease-hold 
was not sold until after the fi. (fa. had expired, and then 
without a venditiont erponas. 'The Lord Chancellor 
(Hardwicke) determined “that to avoid the sale and ti- 
tle to the de ee it must be proved that the fi. fa. was 
void, and colveye d no authority to the sheriff; for it 
might be oo ‘ular, and yet if sufficient - a 
the sheriil, so that he might justify in an action of tres- 
pass, he might convey a good title " notw iths sacra 
writ mizht be afterwards setaside. It is said, that by 
law, during the existence of the capias and the person 
in custody, a ji. fa. ought notto be taken out; and cer- 
tainly itought not; although if the defendant dies, the 
plaintiff may have a new execution, as upon the sta- 
tute 21, J. 1.; = while that continues, resort cannot be 
had to one other execution; and the court wi ithout put- 
ting the par “to his auvdita quercla, Would (as I appre- 
hend) set il aside on motion. But yet, that fh. Sa. Was 
not void, and the sheriff might justify taking this lease- 
hold by that writ, and so may the purchaser under the 
sheriff who gains a@ tile; otherwise it_would be very 
hard. if itshould be at the peril of a purchaser under a 


a? 








fi. fa, Whether the proceedings were regular or not.” 


This decision of this eminent judge, is an authority 
directly in point, unless it can be shown that there is a 
difference beiween a satisfaction in fact, and a satisfac- 
tion in law; a distinction which we believe does not 
exist. 

It also establishes the principle, that in such.a case the 

sheriff might justify in an action of trespass against him. 
The language of the case is,—“but yet that fi. fa. was 
not void, and ‘the sheriff might justify the taking by this 
writ.” To the same effect is the case in 1 Strange, 509. 
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‘Where the court issuing the process, has general jurisdic- 


tion, and the process is regular on its face, the officer is 
not, though the party may be, affected by an irregulari- 
ty in the proceedings—see also Savacool vs. Boughion.* 
If, then, it be true, that the sheriff may justify where 
the process is regular on its face, and the court has 
a general jurisdiction,—the sheriff may justify for execu- 
ting a fi. fa. which has issued on a judgment which has 
been paid, no satisfaction having been entered on the 
record: andif so,it can only be, because the processis not 
void, but voidable only, It is true, that if the sheriff is 
an actor in the transaction, conusant of the fact, he may 
be compelled to respond in damages to the injured par- 


- ty, asmay also the plaintiff. 


The question has been compared in arguinent to the 
ease Of a lien, created by the act of the parties; and it 
is insisted, that the payment of the money Cestroys the 
lien; and there can be no doubt that it does. But if 
in the case of a satisfied mortgage or deed of trust, the 
mortgagor or debtor should look on, with folded arnis, 
and permit a purchaser without notice, to invest his mo- 
ney in the subject of the trust or mortgage, would he not 
losé the benefit of his payment? ‘That thisis the law, 
might be established*by a multitude of cases—see Green 
vs. Price;t Taylor vs. Cole;t Niven vs. Belknap.§ 

If we should decide, that in a case circumstanced like 
this, a recovery could be had against the purchaser at 
sheriff’s sale, confidence would be destroyed in such sales, 
and the consequences would be most injurious. Not on- 


ly would it affect the value of property so exposed, but ~+ 
| 


the fair purchaser would lose his money, invested under 
the sanction of the tribunals of the country,—while on 
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the other hand, by deciding that the process is not void, | 


but voidable only, and that the fair purchaser without 
notice, may acquire title under it, we preserve the gene- 
ralsymmetry of thelaw. The defendant, as has been al- 
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ready stated, has his remedy against the plaintiff, in the | 


execution, as well as against the sheriff, if by his con- 

duct he - has made himself obnoxious to a suit 
Can the interest of. the sheriff in the judgment, (such 
interest not appearing of record, and bei 10Wn 

to the his title to ] ed 
at t! ct K it ¢ f ld let 
in alli h would be j de- 
elarin \ if Geri r { t. the 
: iit | ) p t judg- 
Inent, ¢ ) 1 f benesit. 

l'o al . ( 1a rreat 
est % ‘ i 1 tO ned, 

s he >} of t. cicfen- 
dant 1 On ¢ and | 
would le to . in- 
flamed rd hare by [07 would 
he The ¢ t we ve the 
undow ) ha ¢ . to; > process, 
and ( ut should he d 1g eh 
and p the to be executed, it i possible 
that the ( t pu Clic i at the sale Witl t notice, 
should be a 

We have referred to the case of Carter vs Farris." 
Thee ras tl \ person named Dickie, conveyed by 
deed to trustees, all his estate, for the maintenance of ® 
1is wife and children. At the execution of the deed, 


1 
not Thi 


TFT 


: CN 9%} ne -” hh 4 7 lara aanira; — 
ed one Claiborne one hundred dollars, secured by 


x17 © aodticry ’ f Fawnt eh es 
Q Chis note was assigned to Harris, who was a de- 


puty sheriff. Harris sued, and obtained judgment there- 
on against Dickie, and directed the clerk to assign the 
execution to his father. He afterwards levied the exe- 
cution ona negro, and at the sale became the purchaser 
himself, at about one fourth of the 
There was but one bidder present beside himself. A 
bill was filed by the trustees to vacate the sale. 





*4 Randolyh, 199. 


value of the slave. 
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In determining the case, the court conclude from the 
evidence, that the assignment to the fathcr was merely 
colorable,.and at all events, that he was liable over to 
his father. On this hypothesis, the objection arising 
from his interest appearing on the record, was not re- 
moved. ‘fhe decision, however, is made to turn on the 
fact, that the sheriff was the purchaser. himsclf{, and that 
the sale was not fair. 

It is clear that this is not a decision on the point under 
discussion. It lacks the essential ingredient to make it 
applicable—want of notice of the sheriff’s interest. 

We think, that on principle, as well ason authority, a 
latent interest existing in the sheriff, in the avails of the 
execution, and not appearing on the record, will not af- 
fect a purchaser at a sale under such execution, without 
notice of the interest. 

The conveyance of the premises to Garrett, afier the 
judgment, cannot affect the title of the purchaser under 
the execution, evenif he were a bona fide purchaser for 
valuable consideration, which is not shown by the re- 


d “cord. .He can be in no better situation than his vendor. 


We have not taken notice of the fact, that the execu- 
tion Was not entirely satisfied, there being a portion of 
the costs unpaid. ® We should be inclined to the opin- 
ion, that a small portion of, or indeed all, the costs be- 
ing unpaid, would not justify the issuance of an execu- 
tion for the whole amount of the judgment. It is not 


f however necessary to decide that point in this case. 


The judgment of the court below is aflirmed. 
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HARDY, et. al. vs. GASCOIGNES & HOLLY. 


1. In atrial of the right of property between a plaintiff in exe- 
cution and a third person, it does not devoive on the former 
to produce the judgement on which the execution issued. 


iS 


. Asheriff’s return upon an execution, when made in pursn- 
ance of law, is matter of record, and in all cases, where the 
execution is admissible as evidence, the return is also evi- 


dence. 


3. The statute of eighteen hundred and twenty-eight,” enjoins 
it upon a jury, when they find property subject to execution, 
to find the value of each article separately; but the claim- 
ents of property levied on by virtue of an execution, have no 
right to complain that a jury are unable to do so, as it places 
them in a more favorable cenditien than they. would other- 
wise be, 


4, There is no statute authorising the rendition of a judgment 
against a surety for costs, in a‘bond for the forthcoming of 
goods levied on in execution, and claimed by a third person, 
—and without the authority of .a statute, such a judgment is 
irrecular. 


A verdict of condemnation, followed by a judgement, is con- 
e ¢ oD ? 
clusive against the right of-the claimants, and all persons 


C*# 


claiming underthem ; and the question of liability, to the sat- 
isfaction of the execution, cannot be again litigated in any 
subsequent controversy. 


Error to the Cireuit court of Wilcox county. 
| Proceedings to try the right of property under a 
sheriff’s levy. 





* Aik. Dig. 169, 170. 
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In this case, it appeared by the record, that at the 
September term of the Circuit court of Dallas coun- 
ty, eighteen hundred and thirty-three, James B. Gas- 
coigne, Charles Gascoigne and William De Forest 
Holly, endorsees of Thomas B. Sorrell, the plaintiffs, 
recoverc: la judgment for eighteen hundred and sev- 
enty dollars, and fifty-six cents, against Seaborn J. 
Sorrell, the de! endant, for the nun-perlor nance ol 
certain promises anda yey i s, by the defendant 
to plaintils, made and not per furmed; upon which 
eee, on the seventh day of October, in the same 
year, a jeri fuctas issued, directed to the slieriff of 
the said county, commanding him of the geeds and 
chattels, ec. of defendant, to make saic 
ney, and also acertain sum for costs expended 
plaintii‘’ in that behalf, and that be should have the 
moneys so mace, to render to plaintills at the next 
term of th esd court. 

And on th le twenty- second of October, in the same 


Re 
UL! 
} es hr 

i sum: or mo- 


iy 


year, the sheriff of said county, levied on sundry 
goods, wares sand y nerchandise, as the property of de- 
tendant, yalued by : said sheriff at two thousand and 
ten cages schedule of which was a ippen ded to the 


execution; when John Hardy, of the firm of John 
Hardy and Company, made ‘outh; that the goods, 
wares nud merchandise, levied on, were not the pro- 
perty ‘ of the defendant in the execution, but did of 


right belong to himself and one John fSorrellp who 


comprised the firm of Johv Hardy and Com) any. 
And thereupon, John Hardy, John & Sorrell and P. 
Walter Uerbert, entceed | into bond to the plaintiffs in 
the exceution, reciting, that whereas the sheriff of 
Dallas county, had levied a writ of Jfieri facias in favor 
of said pla tits, upon certain eoods, wires — mer- 
chandise, as the property of Seaborn J. Sorrell, which 
the said John Hardy claimed as of right to belong to 


himself and one Jolin Sorrell. Now, if either of the 


if 
said oblivors, should upon the trial of right to said 
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goods, wares and merchandise, in the Circuit court of 
said county, at the next term, deliver said goods, wares, 
and merchandise to the said sherilf, or his successor in 
office, wlienever the claim of the right to the property 
aforesaid taken, should be determined by the said 
Circuit court, to be hableto the satisfaction of said 
writ of fizri facias, then the obligation to be void, oth- 
erwise, &c. 

And at the Spring term, eighteen hundred and thir- 
ty- four of saul court, came the ps arties, and on motion 
of the claimants, for ne clent reasons, made e apparent 
by the affidavit of their ag: er and attorney in fact; 
Seabora J. 8 orrell, it was ‘ordered by the court, that 
the venne of the case should b e C han wed to the coun- 
ty of Wilcox, and th at the clerk of the court should 
certify the record accordingly. 

And at the Spring term, of the same year of the 
Circuit court of Wilcox county, the plaintiffs in the 
execution aforesaid, stated upon the record, that the 
property levie.l upon was i ble to their execution, 
and was not the property of the claimants, which 
t! ley Were roi ady to ver ify—w hich statement the clai- 
mants denied, and tools issue. 

And at the Spring term of the same court, eighteen 
hundred and thirty-live. came the parties, and a ju- 
ry, who being elect ~ we. and sworn well and truly 
to try the issue jomed, upon their oaths said, they 
found the G00: ls, wares and merchandise, levied on by 
virtue of pl: nintiffs’ execution sul bjec t tl gir >to, and for 
want of evidence of the value thereof, they did. not 
assess the value of the same. It was therefore con- 
sidered by the court, that the property levied on by 
plaintitts’ execution, was subject there o as by the ju- 
ry afore said, in manner and form aforesaid w as found, 
and that the plaintiffs have execution, to recover of 
the claimants, and P. Wa lte 1 Herbert, their security, 
the costs by them therein expended, for which execu- 
tion might issue, &e. 

Gp, 51 
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And thereupon said claimants made a motion for a 
new trial, on the ground that improrer testimony was 
allowed to go to the. jury; also that the verdict was de- 
fective; w hich motion being argued and censidered, 
it seemed to the court that the said motion should be 
sustained, and a new trial was granted. - 

And at the Fall term, eighteen hundred and thirty- 
six, of the same court, came again the yarties, and a 
jury, who being duly elected, &c. and sworn well and 
truly to try the. issue joined, upon their caths said, 
they found the goods, wares and merchandise, levied 
on by virtue of “the plaintiffs’ execution subject. there- 
to. It was therefore considered by the ccurt, that the 
goods, wares and merchandise, levied on by virtue.of 
the plaintiffs’ execution should he subject thereto, and 
that the plaintifls in the execution, recover of the clai- 
mants and P. Walter Herbert, their sec urity, the costs 
herein expended, for which execution might j issue. 

The bill of exceptions stated, that on “the trial of 
the cause, the plaintiffs in the execution, to maintain 
the issue on their part to be proven and maintained, 
offered in evidence the enocution issued in favor of the 
plaintiffs against Seaborn J. Sorrell, the defendant in 
execution, to ihe introduction of which, the claimants 
objected, unlessor until the plaintiffs should produce 
the judgment upon which it was predicated, which 


_motion the ccurt overruled, and admitted the execu- 


tion to go in evidence to the jury, without the produc- 

tion of any judgment, or record of any judgment, up- 
on which it had issued. And the plaintiffs, ‘further to 
maintain their part of the issue, offered in evidence, 
the return of the sheriffon said execution,—to the in- 
troduction of which, the plaintiffs alsoexcepted; which 
exceptions the court overruled, and permitted said 
return to be read in evidence; and there being no ev- 
idence adduced to prove the value of the goods lev- 
ied upon, the claimants moved the court to charge the 
jury, that unless they could find the value of the 
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goods, they cculd not find for the plaintiffs. But the 
court refused so to charge, and on the contrary, charg- 
ed the jury, that they might find the property subject 
to the plaintiffs execution, without finding the value, 
if no proof had been adduced trom which they could 
conclude the value. To all of which the claimants 
excepted, &c. 

And now at this term came the plaintiffs in error, 
and assigned for error: 

1. That the court below rendered judgment against 
P. Walter Herbert ; 

2. That the court below erred in rendering any 
judgment, as the verdict was not sufficient to author- 
ise it; 

3. That the court below erred in overruling the mo- 
tion in arrest of judgment; 

4, That the court erred in giving the instructions 
excepted to by the claimants, aud in refusing to give 
the instructions prayed for, as shewn in the bill of ex- 
ceptions. 


Edwards, for the plaintiffs in error. 


COLLIER, C. J.—The defendants in error having re- 
covered a judgment against Seaborn J. Sorrell, in the 
Circuit court of Dallas,caused a fieri facias to be issued 
thereon, and levied upon sundry articles of merchandise 
in his possession. ‘To the property thus levied on, John 
Hardy and John Sorrell interposed a claim according to 
the statute in such cases, and together with P. Walter 
Herbert, their co-plaintiff, entered into bond to try the 
right. On the trial of the right of property, the defen- 
dants in error offered in evidence, their execution on 
which the levy was made, to which the claimants ob- 
jected, unless the judgment was first produced; but the 
court overruled the objection, and allowed the fi. fa., to- 
gether with the return of the sheriff to be read to the 
jury; whereupon the claimants excepted, &e. 
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cy ; 

The court charged the jury, thatit Wescompetent for 
them, if the evidence authorised it, to find the property 
cl 


ed, subject to. the execution of the cefcndants, 
they might not be able from the preof, to ind the 
ue of é&ch article of propeity; to which charge, the 
claimants also éxeepted, &c. And the jury found the 
property liable to the satisfaction of the execution, with- 
‘out ~ the value of. each article scparitely; and 
thereupon a judgment was rendered, concdcimning the 
property to its satisfaction, and against the Claimants 
and their surety for the costs. 'To revise Which judg- 
ment, all of them now join in the prosecution of a writ 
of error to this court. 

In regard to the first question arising upon the bill of 
exceptions, it was determined in Carl/on ct. al. vs. King,* 
that in a trial of the right of property between a yplain- 
tiff in execution and a third person, it ccés not. devolve 
upon the former to produce the judgment cn which the 
execution issucd—that between them, the prcduction of 
the execution is sufficient. If the execution be admissi- 
ble, we cannot conceive why the sheriff’s return stould 
be excluded; for when made.in pursuance of laa, it be- 
comes matter of record, and as such, is clearly evidence. 
Besides, the legislature having made a copy of the exe- 
cution.and sheriff’s return, evidence Where a contest ari- 
ses in adifferent county than that where the judgment 
is rendered, impliedly declare the admissibility of the 
original.t ‘The decision of the court on this point is, 
then, free from objection. 

It is true, that the statute of eighteen hundred and 
twenty-eight,t enjoins it upon the jury as a duty in all 
cases, when they shall find the property subject to the 
execution, to find the value of each article separately. 
But to determine how this provision of the act shall be 
expounded, we must havea regard to the old law,—the 
mischief and the remedy. Now, by the old law, if pro- 
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perty was*condemned upon the trial of the right, and 
was not delivered to the sheriff, the bond was to have 
the force and cifect of a judgment; and.on- notice and 
motion, execution was to be awarded against the claim- 
ant and his sureties. The mischief. was this: though - 
the property might not be worth one-tenth of the amount 
of the exccution,—or though every article but one, (and 
that of very little value) was delivered to the Sheriff, 
vet the claimant and his surety were Lound to satisfy 
the execution. The » remedy proposed, was the preven- 
tion of such injustice, by, adjusting the er ility of the 
claimant and his surety, With a strict regard to the value 
of the property auaaaete and not delivered. ‘The statute 
then, was for the benefit of claimants and their sure- 
ties; yet by the repeal of the pre-existing law, its ob- 
ervance is made still more beneficial to the plaintiff in 
execution.. For unless the jury affix a value to each ar- 
tizle of property, upon a failure to make delivery to the 
sheriff, the plaintiff would not be allowed, on motion, 
to obtain a juldzment for the default; because it would 
not appear by pi judgmeat, how much he should re- 
cover. Andthis proceeding bei ng exclusively prescribed 
by statute, aids provides the mode of admeasuring the 
extent of the claimants liability, no other means of as- 
certaining this, would be allowable. ' Thus it appears, 
that the plaintiffs in error have no right to complain, 
that the requisition of the statute was not complied 
with; for instead of injury, it places them in a more 
favorable condition. Had the value been assessed, they 
would have been compelled to make it good, but now 


VU 


they are oaly Hable for costs on the judgment against 
them. 

A verdict of condemnation, followed by a judgment, 
as in the present case, must be taken as conclusive 
against the right of the claimants, (and all claiming un- 
der them) and they would not be allowed to litigate the 
question of its liability, to the satisfaction of the exe- 
cution, in any controversy afterwards arising. 

We have considered the verdict and judgment only 
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as they relate to the proceeding under the statute. If 
the property levied on, be not returned to the sheriff, in 
obedience to the undertaking of the claimants and their 
surety, it is competent for the plaintiffs in exccution to 
sue an action at law upon the bond, and recover dama- 
ges for the breach of the condition. 

We have no statute authorising the rendition of a 
judgment against a surety for costs, (in acase of this 
kind) directly upon the return of the verdict of the jury. 
And without the authority of a statute, there can be no 
pretence for maintaining the regularity of such a judg- 
ment. 

For the error in this particular, the judgment must 
be reversed, and rendered here against the proper parties. 
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BENSON VS. CAMPBELL. 


1..A judgment by default, without a declaration, is bad on er- 
ror,—ueverthe'ess, if the on!y objection shewn by the record, 
is the want of a declaration, the cause will be remanded, 
that the p!aintiff may obtain leave to perfect the pleadings, 
and a trial be had upon the merits. 





2, Under the attachment laws, a plaintiff must shew that the 
defendant is indebted to him in a sum of money past due, or 
else in a sum of money to be paid ata future time.* ‘There- 
fore, where a writ of attachment states that p'aintiff is secu- 
rity toa + draft drawn on 'T. and L. for defendant, which he 
will probably have to pay, or on which suit will have to be 
aie in another state,—it cannot be sustained. 


Error t >the Circuit court of Autauga county. 
Attachn rent issued by a magistrate. On the twen- 


ty-third of July, eighteen hundred and thirty-six, a 


writ of attachment issued from a magistrate ‘of said 
county, returnable to the Fall term of the Circuit 
court, Which alleged that plaintiff had complained to 
the ma: zistrate, that he was security to a draft drawn 

on Turner and Lewis, for defendant, in the sum of 
nine hundred dollars, and that defendant was about 
ta remove himself out of the State; so that the ordina- 
ry process of law could not be served upon him, and 
that thereby the plainuft would probably have the 
draft to pay, or suit would have to be brought for the 
same in another State; and the plaintiff having given 
bond and security according to law, and having made 
oath that the attachment was not sued out for the pur- 

pose of vexing and harassing the defendant, the officer 





* Aik, Dig. 37, 33 and 39. 
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was commanded to attach the estate, &c. And the 
sheriff of Auteuge county levied the attachment on 
sundry goods and chattels of defendant, which goods 
and chattels were replevied; the defendant an two 
others as sureties giving bond, conditioned for their 
forthcoming at the termination of the suit, or to pay 
and satisfy the judgment that should be rendered by 
the Circuit court. 

And at the Spring term of the same court, eighteen 
hundred and thirty-seven, came the plaintifl, and the 
defendant being solemnly called, eame not, but made 
default. It was therefore consicered by the court, 
that the plaintiff should recover of defendant, the sum 
of nine hundred dollars, the damages in the declara- 
tion mentioned, together with the cost, in that behalf 
sustained, for which execution might issue. 

From which judgment a writ of error was taken, 
returnable to this court, and atthe present term, the 
defendant came and said there was error, in the record, 
in.this: 

1. That the Circuit court erred in rendering the 
Judgment final in said cause, without the intervention 
of ? jury; 

That there was no declaration, or other statement 
of ots cause of a¢tion in the record; 

3. That the affidavit, if there was one, was insufhi- 
cient to found the attachment upon; 

4. That there was no bond ; 

5. That there was in reality, no affidavit, and no at- 

tachment; 

6. That the plaintiff, by his own shewing, had no 
cause of action, at the time the attachment w as sued 
out. 


Edwards, for the plaintiff in error. 


COLLIER, C. J.—The defendant in error sued out an 
attachment, under the hand and seal of a justice of the 
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peace of Autauga, returnable to the Circuit court of that 
county, against the plaintiff. 'The indebtedness of the 
plaintiff in error to the defendant, is charged in the writ 
of attachment, as follows: 

“That he (defendant in error) is security to a draft 
drawn on Turner & Lewis, for William H. Benson, in 
the sum of nine hundred dollars.” 

No declaration was filed in the Circuit court, and 
judgment was rendered against the defendant in the at- 
tachment, by default. 

In Wheeler et. al. vs. Bullard, we decided that a judg- 
ment by. default, without a declaration, was bad on er- 
ror. That decision being an authority for the reversal 
of this case, we have only to inquire What judgment 
should be rendered. If the only objection shown by the 
record, was the want of a declaration, we should cer- 
tainly remand the cause, that leave might be obtained to 
perfect the pleadings, and a trial be had upon the merits. 
But the attachment is so defective in itself, that no decla- 
ration correspording with it, would authorise a recovery. 

Under our attachment laws, a plaintiff must show that 
the defendant is indebted to him in a sum of money past 
due, or else in a sum of money to be. paid at a future day.* 

In the case at bar, the writ does not disclose an in- 
debtedness by the plaintiff in error to the defendant, 
but merely a possibility that the former will be indebted 
to the latter—a possibility depending upon a contingen- 
cy, Which may never happen—the dishonor of a draft, 
for the payment of which, the defendant was a surety. 
Now, as the writ of attachment shows that the defen- 
dant was: not entitled to the remedy he adopted, and as 
he can only make it available by the assent or waiver of 
the plaintiff, (which we are not authorised to presume) 
the case cannot be remanded. ‘That a surety, circum- 
stanced as was the defendant, is entirely remediless, we 
do not pretend to say. We think the law was compe- 
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* Vide Aik. Dig. 37, 38 and 29. 
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tent to aid him, and only determine that his case does 
not entitle him to proceed by attachment wander ihe sta- 
tute. 

The judgment is therefore reversed. 


GOLDTHWAITE, J.—Not sitting. 


THRASH VS. JOHNSON. 


], Under the statute authorising the form of action asa substi- 
tute for the action of ejectment,* and the practice which has 
grown up under it, a deciaration for trespass quare clauswm 
fregit, which contains no averment of title, or assertion that 
_the action js instituted to recover possession of, and try titles 
to, the lands described—may be allowed. 


2, An assignment by an instrument not under seal cf lands pur- 
chased of the United States, the evidence of which purchase, 
is the certificate of tinal payment by the assignor to the re- 
ceiver of public moneys in the land cffice, is not sufficient to 
sustain an action of trespass by the assignee. 


Error to the Circuit court of Chambers county. 

Trespass to try title. The plaintiff, Johnson, com- 
plained of defendant, Thrash, in a plea of trespass 
quare clausum fregit—for that defendant, on the day 
mentioned, and on divers other days and times, be- 
tween that day and the day-of the commencement of 
the action, with force and arms, &c. at to wit, in the 
county aforesaid, broke and entered the close of said 
Ge, lying and being in the county aforesaid, and 

ing a certain-piece, parcel or allotment of land, to 
wit, » south east quarter of section number twenty- 





*Aik. Dig. 265, s. 41. 
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nine, in township number tweuty-three, and in range 
number twenty-eight, and then and there, to wit, in 
the county aforesaid, on the day and days mentioned, 
and in and on the said plaintitf’s close, cut down, kill- 
ed, burned and otherwise destroyed a large number of 
oak, pine and other trees, to wit, two hundred trees, of 
great value, to wit, of the value of four hundred dol- 
lars, which were then and there growing and being, 
and also destroyed, cut down, prostrated and burnt, 
the underwood, bushes, grass, herbage, pasturage and 
other growth, the produceof aad growing out of and 
appertaining to the said close, of great value, and also 
then and there destroyed the remaining timber of the 
said close, then and there yet being, causing the same 
to be converted into buildings, and ‘enciooares lable to 
rot, and greatly encumbered the said premises there- 
with, and converted the same to his own use, without 
the leave or license of, and against the will of the said 
plaintiff, for a long space of time, to wit, from the day 
of the first trespass, until the commencement of the 
suit, thereby greatly hindering, preventing and putting 
it out of the power of the said plaintff to have the use, 
benefit, and enjoyment thereof, in such manner as he 
might and otherwise would have had: Aud also for 
that, the said defendant, on acertain other day and at 
divers times and days, between that day and the day 
of the’ commencement of the suit, with force and 
arms, &c. broke and entered a certain other close of 
plaintiff, situate, lying and being in the county afore- 
said, and being a certain piece, parcel or tract of land, 
to wit, the east and west halves of the south east quar- 
ter of section number twenty -nine, in township num- 
ber twenty-three, and in range number twenty-eight, 
and took and retained the possession thereof, w ithout 
the leave or license, and against the will of the said 
plaintiff, and prevented and_ hindered the said plain- 
tiff, from having the possession and occupation thereof, 
and- continued to prevent and hinder him said plain- 
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tiff from having the possession thereof, and kept him 
out of the possession thereof for a long space of time 
and during that time took, had and received to the use 
of him the said defendant, all the issues, rents, profits, 
emoluments, benefits ond privileges, growing out of, 
the said close of said plaintiff, last described, being of 
great value, to wit, of the value of four hundred dol- 
lars; and also on the said close, cut down-and conver- 
ted to his own use, divers oak and other trees, and trod 
down and destroyed all the grass and bushes then 


growing on the same, being of great value, to wit, of 


the value of three hundred dollars, whereby the said 
plainttf not only lost the issues and profits § growing 
out of the said last described close, as well as the tim- 
ber, grass and bushes thus destroyed, but was deprived 
of the use and means of cultivating the same, by rea- 
son of the wrongful occupation of the same by the 
said defendant. © And also for that, defendant on ano- 
ther day, aud. at divers times and days, from that to 
the commencement of the suit, with force and arms, 
&c. broke and entered, a certain other close ef said 
plaintiff, situate, lying and being in the county afore- 
said, being a cer tain piece’ or parcel of land, to wit, 
the south east quarter of section number twenty-nine, 
in township number twenty-three, and: in range num- 

ber twenty -eieht, and ejected, expelled and amoved 
him said pl: aintil from his possession and occupation 
thereof, and kept and continued him the said plain- 
tiff, so expelled and amoved for a long space of time, 
and during that time took, had and received to the use 
of him said defendant, all the issues and protits grow- 
ing out of said close, being of great value, whereby 
said plaintilf, during all the time aforesa’ d, not only 
lost the issues and profits ¢ accruing from his said last 
described close, but was deprived of the use and 
means of cultivating the same, to wit, in the county 
aforesaid. And other w rongs and enorinitics to hini 
then and there did, tothe great damage of’ plaintiff, 
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and also contrary to the provisions of the statute in 
such case made and provided, and against the peace 
and dignity of the State, &c. 

To this declaration, there was filed by defendant a 
plea in abatement, to wit, that the endorsement on the 
copy writ served on defendant, described the action 
as brought to recover possession of the south east 
quarter of section iwenty-nine, township twenty-three, 
and range twenty-seven, which plea was verified by 
the affidavit of defendant. Defendant also suggested 
to the court, that he, the defendant, and those persons 
whose esiute he had in the lands sued for in the ac- 
tion, had enjoyed adverse and peaceable possession of 
the lands,for more than three years next before the com- 
mencement of the suit: and that he and the persons 
whose estate he had in the lands, had made perma- 
nent and valuable improvements on the lands, during 
the time they had enjoyed adverse possession of said 
lands. ‘To the pleas, there were replications and is- 
sues to the country. 

And at the April term, eighteen hundred and thirty- 
seven, came the parties, and 2, jury of good and law- 
ful men, who being elected, &c. on their oaths said, 
they found for the plaintiff one hundred and fifty dol- 
lars, as his damages for the detention of the land in the 
declaration mentioned, and possession of the land and 
premises: It was therefore considered by the court, 
that the plaintiff recover of the defendant, the sum 
so assessed by the jury, together with the land and 
premises, and also his costs in that behalf expended, 
for which execution might issue, &c. 

Before the case was submitted to the jury, a bill of 
exceptions was preferred, which stated, that on the tri- 
al of the cause, the plaintiff produced and read to the 
jury, a certificate and an assignment thereon, in the 
following words, viz: 
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“Pre-emption Act, 1834. 

Receiver’s Office at Montgomery, Ala. 

No. 4583—April 25th, 1836. 

“Received from Eli Naron, of Chambers, the sum 
of one hundred dollars and thirty-four cents, being in 
full payment for the west half south east quarter of 
section number twenty-nine, in township number 
twenty-three, of range number twenty-eight, contain- 
ing 80 27-100 acres, at one dollar and twenty-five 
ents per acre. $100 34. 

| “N. E. Benson, Receiver, 
Land Office, Montgomery. 

- “Endorsement—For value received, I, Eli Naron, 
of Chambers county, do hereby assign, transfer and 
set over, unto Willis Johnson, of Chambers county, 
all my right, title, claim and demand, to a tract of land 
purchased by me on the 25th April, 1836, as per Re- 
ceiver's receipt, No. 4583, designated as the west half 
of the south east quarter of section number twenty- 
nine, in township number twenty-three, of range num- 
ber twenty-eight, situate in the district of lands sub- 
ject to sale at Montgomery, and request that a patent 
may be issued to said Willis Johnson, his heirs or as- 
signs. 

Witness my hand, this twenty-fifth day of June, 

1836. 

his 
Eli % Naron. 
. mark. 
“ Acknowledged before me, 25th day of June, 1836. 
“Thomas F. Nolan, J. P.” 

The plaintiff proved the hand writing ‘of N.E. 
Benson, the receiver of the land office, and also prov- 
ed by Nolan, the subscribing witness, that Eli Naron 
executed the assignment on the day therein mention- 
ed. The defendant objected to the reading of these 

apers, but the court overruled the objection. The 
plaintiff did not prove any demand of possession, or 
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any notice to the defendant to quit, previous to the 
bringing of the action. ‘The defendant proved, that 
he had been in possession of the land before it was en- 
tered. ‘I'he delendant prayed the court to charge 
the jury, th: aut re assignment from Naron to the plain- 
tiff was void, and that as no demand of possession, or 
notice to quit, was pi pete the plaintiff was not enti- 
tled to recover damuges for the detention and occupa- 
tion of the land ix the defendant, except from the 
time the action was commenced: which charges, the 
court refused to give, but charged the jury that the 
assignment was valid, ‘an. that the plaintiff was enti- 
tled to recover damages for the detention and occupa- 
tion of said Jand, from the date of the assignment from 
Naron to the plaintiff: 

And the plaintilf in error here assigned for érror, 
the exceptions contained in the bill as above set forth. 


Pecl:, for the plaintiff in error, said—The declaration 


in this.case, alleges no ¢it/e in the plaintiff below, nei- 
ther docs it alleze that the action is brought to try ditles 
and recover possession; and it is confidently insisted, that 
for these defects in the declaration, the verdict and judg- 
ment for possession must be held erroneous. If the court 
below had rejected as surplusage, that part of the ver- 


dict which related to possession, and had rendered judg- 
ment only for the damages, the question would have 
been a different one. It is only necessary to refer to 
Bacon’s Abridgment (‘Title Verdict, N.) to show that the 
court will reject that part of a verdict, which finds a 
thing that is not in the issue. The case of Ervin vs. 
Ferguson, | Stewart's Rep. 37, is likewise in point:. the 
complaint alleged a forcible detainer, and the verdict 
found an unlawful detainer, and it was held that the ver- 
dict was not responsive to the issue, and therefore bad. 
It is conceived that there would be no greater absurdity 
in a jury’s finding a defendant guilty of the offence 
charged in an indictment, and likewise of another of- 
fence of greater magnitude, when the indictment on}: 
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charged one single offence, and then for the court to 
proceed to pass sentence for both offences, than there 
would be in sustaining the judgment for possession in 
this case. The statute which created the action of tres- 
pass to try titles, provides that the plaintiif shali endorse 
on his writ, that the action is brought as well to try ti- 
tles, as to recover damages. It ts silent as to the form 
of the declaration, but it cannot be contended, that by 
complying with this requisition of the statute, the form 
of the declaration is thereby renccred imiiiterial. If 
this Was so, Why have any declaration at all? But the 
authorities are abundant, that the declaration is an am- 
plification of the writ; that it must set forth, with legal 
certainty, all the facts, which in point of law, consti- 
tute a cause of action in the plaintiff. A plaintiff may 
sue out his writ generally, and declare as cxceutor, but 
he cannot sue out his writ as executor, and ccclare ge- 
nerally; he may narrow, but he cannot widen the de- 
mand specified in the writ. 

Here We do not complain of the variance between 
the writ and declaration; We admit they hada right to 
claim /ess in their declaration than they did inibcir writ; 
but we hold that by filing a declaration mcre'y for dam- 
ages, and without alleging any tit!e in the plaintiff be- 
low, they have abandoned their claim to ,osscssion; and 
the jury and court had no authority to jump over the 
declaration, and take the writ alone, as the basis of 
their proceedings. Itisremarkable, that the declaration 
does no where say one word about trying t-tles. In 
the commencement, it says, “ Willis Johnson complains 
of Valentine Thrash in a plea of trespass quare clausum 
fregit. The declaration in the case of Simmons vs. Au- 
gustin, was drawn by an eminent and experienced plea- 
der. In one count, it was alleged that the plaintiff was 
seized in fee simple; in another, that she was seized in 
her demesne as of fee; and in all the counts, it was 
averred that she sued as well to try titles, as to recover 
possession and damages; and after the jury came into 
court, their verdict was altered by the order of the court, 
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so as to find the éif/e in the plaintiff. -It is believed that 
these things are regarded by the bar, as matters of sub- 
stance, aud have jong been so regarded in the older set- 
tled paris .of tne State. 

The statute of eighteen hundred and twenty-four, 
providing that no defect in the pleadings, not previously 
Objected to, shall set aside a judgment, provided there 
is asubstantial cause of action contained in the declara- 
tion, cannot apply to this case; because the declaration 
is good as far as if goes, and if the verdict and judg- 


DD ital = 


ment had not gone further than the declaration, we 
might not have any- cause of complaint. I do not con- 
tend that it is necessary, in all cases, to aver that the 
plaintiff is seized in fee simple, or in his demesne as of 
fee.. It has been determined in this court, that a pre- 
sent right of entry and possession is sufficient to main- 
tain the action of trespass to try titles, and if a plaintiff 
were to allege in his declaration, that he had a title which 


ro 


gave him a present right of entry and possession; it 
might possibly be held sufficient. But when he alleges 
no title at all, it would seem to be perfectly clear, thata 
judgment for possession cannot be sustained. But upon 
the supposition that I am wrong in this position, the 
absence of any averment in the declaration, that the ac- 
tion was brought to try titles or recover possession, is a 
more fatal defect. If this judgment for possession is 
sustained, how shall a man know when he is sued for 
possession, and when he is only sued for damages? How 
shall he know when to bring his title papers, and when 
not to do so? Certainty in declarations, is said to be 
necessary for three reasons: Ist. That the defendant, 
knowing what he is called upon to answer, may be 
able to plead a direct and unequivocal plea: 2d. That 
the jury may be able to give a complete verdict upon 
the issue: and 3d. That the court, consistently with the 
rules of law, inay give a certain and distinct judgment 
upon the premises. In this case, if the court and jury 
had confined their inquiries to the matters embraced by 
the declaration, the question whether the plaintiff was 
21 
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entitled to the possession of the land, was not in issue; 
andif this judgment is affirmed, the rule that certainty 
is necessary, as Well as the reasons for that rule, may 
be considered abrogated, as far as the action of trespass 
to try titles is concerned. It will be borne in mind, 
that no plea but the plea of not guilty, is filed in this 
case. If the pleaof liberum tenementum had been filed, 
there would have been greater plausibility in contend- 
ing that the issue was on the title; but if this plea had 
been filed, it would have availed nothing, because it is 
a good plea in an ordinary action of trespass guare clau- 
sum fregit:—The suggestion of adverse possession, filed 
by the defendant below, is not a circumstance from 
which the Supreme court can judicially know, that the 
issue Was on the title; because the Supreme court, if it 
presumes that the defendant offered evidence in support 
of his suggestion, must presume that the court below 
rejected that evidence as irrelevant. But suppose he did 
offer it, and failed in proving it,—and suppose further. 
that the suggestion of adverse possession is taken by 
the Supreme court as conclusive evidence that the defen- 
dant below thought he was defending an action of tres- 
pass to try titles, and that the court and jury were la- 
boring under the same erroneous impression: Does this 
in any degree alter or enlarge the issue formed by the 
pleadings? That issue was guilty or not guilty of a 
trespass guare clausum fregit. ‘There is a case cited in 
7 Bacon’s Ab. 22, taken from 3 Leon, 80, called Kepy's 
case, Where the jury found the issue for the plaintiff, 
but also found “that the estate for life reserved to the de- 
fendant, was without impeachment of waste,” which 
‘would have been a good defence, if it had been plead- 
ed; but the court said “that as the defendant did not 
avail himself of the privilege of being dispunishable 
of waste by pleading it, the jury (it not being in issue) 
had nothing to do therewith; for which reason, that 
which is found concerning it, ought to be rejected es 
surplussage.’? In the case cited, the omission was on 
the part of the defendant; in the case before the court, 
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it is onthe part of the plaintiff. In both cases, the jury 
found what was notin the issue; and itis believed that 
there is not only as great, but a greater’ necessity for 
plaintiffs to set forth every material fact in their decla- 
rations, than there is for defendants toembrace all their 
matters of defence in their pleas. ‘The fact that the 
plaintiff’s evidence of title is set out in the bill of ex- 
ceptions, cannot cure the defect in the declaration, be- 
cause the declaration, the verdict and the judgment, all 
embrace a whole quarter section, when the bill of ex- 
ceptions sets out a title to only a half quarter section. 
Other reasons might be mentioned, but this is deemed 
sufficient. It is admitted, that many defects may be 
cured by a verdict, and that if a good title is defectively 
described, itis cured by a verdict; “but if the plaintiff 
wholly omits ® state his title, there is no room Ser pre- 
sumption” —Douzlass’ R. 683. A verdict does not cure a 
mistake in the nature of the action—Marine Ins. Com. 
of Alerandria vs. Young—1 Cranch, 332. “The omis- 
sion of alleging a matter in the pleadings, which is es- 
sential to the action, is never cured by a verdict,—7 
Bac. Ab. Verdict, X. 1 have noticed the case of Moore 
vs. Coolidge,in 1 Porter's Rep. 280, in which it is said 
that the proper remedy in that case, would have been a 
motion for a new trial in the court below, and perhaps 
it willbe “doing sufficient homage to the maxim, stare 
decisis,” to acknowledge the authority of that decision, 
when another case of precisely the same nature shall 
arise; butif the jury had given averdict in that case, 
for more damages than Were laid in the declaration, or 
if in addition to the verdict for the money, they had 
gone further, and found that the defendant had conver- 
ted to his own use, a negro belonging to the plaintiff, it 
is hardly presumable, that the Supreme court would have 
sustained the judgment, even if it had “been rendered 
in strict pursuance of the verdict.” 

But admitting that the declaration contained every es- 
sential allegation, it is earnestly contended that. the ver- 
dict is defective, because it does not find the fitle in the 
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plaintiff. A verdict which does not find the matter in 
issue expressly and With certainty is bad. In an action 
of this kind, the title is nearly the only thing that is in 
issue; but the jury found for the plaintiff the possession, 
and not the title. He that holds a bond for titles, is in 
most cases equitably entitled to possession, at least would 
bein the opinion of most petit juries; and yet a bond 
for titles would not be a sufficient title to recover upon in 
an action of this kind. Suppose a jury in a capital 
case were to find that. the prisoner should be hung; 
would the court take it upon itself to pass sentence? 
But the assignment from Naron to defendant in error 
was void, because the act of Congress of twenty-ninth 
May, eighteen hundred and thirty, declares all assign- 
ments before the issuance of patents to beso. ‘The act 
passed nineteenth June, eighteen hundfed and thirty- 
four, revives the act of eighteen hundred and thirty, and 
provides that it shall remain in force two years; and 
the assignment from Naron bears date within the two 
years. ‘The act of eighteen hundred and thirty-two, is 
not (as has been supposed) revived by the act of eighteen 
hundred and thirty-four. This act (1832) only. relates 
to persons who had. taken pre-emption rights under the 
act of eighteen hundred and thirty, and it would bea 
most strained and latitudinous construction, to say that 
“the revival of the old pre-emption law is to be consid- 
ered as embracing the provisions engrafted thereon by 
the act of eighteen hundred and thirty-two.” The act 
of eighteen hundred and thirty-two does not extend to 
any subsequent act which Congress have or may pass; 
and the presumption upon which this law was enacted, 
was, that the danger of injustice or oppression contem- 
plated by the old law, had by that time ceased—McElyea 
vs. Hayter, 2 Porter, 153. But suppose that by an equi- 
table and far-fetched construction, it is admitted that the 
provisions engrafted upon the old law by the act of 
eighteen hundred and thirty-two, are to be considered as 
revived by the act of eighteen hundred and thirty-four, 
if the Supreme court, in the case cited above, has cor- 
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rectly interpreted the intention of Congress in passing 
the act of eighteen hundred and thirty-two, their inten- 
tion and presumption was, that in dwo years, the pre- 
emption claimants had been sufiiciently informed of 
their rights, to be placed beyond the reach of speculators; 

why not then give to ne -emption claimants under the 
act of eightecn hundred and thirty-four, the term of ¢wo 
years to become meester of their rights? This con- 
struction seems fairly deducible, from the fact that the 
act of eighteen hundred and thirty-four, expressly pro- 
vides that the old law shall remain in force toco years. It 
is also insisted that the assignment should have been un- 


t the oT 
der seal, because it is believ val to be a principle of the 
common law, that no /e,al interest in real estate can pass 
by writing not under seal; and although the statute 
making certificates evidence of title in certain cases, 
uses the word assiz that word must mean such an 
assignment aS WOi ald be valid to pass an interest in lands 
at common ne [t will be remembered, that the bill of 
exceptions shows that the evidence of title offered by 
the plaintiff below was objected to, and the objection 
overruled by the court. 


oe vaennatbeniig AIT, J.—The endorsement on the writ 
discloses, that this action i: rhe ought to recover possession 
of, as ee as to try titles to, the land alleged to have 
been trespassed on. 

The declaration is in the usual form for a trespass 
quare clausum fregit, and contains no averment of title; 
nor is the assertion made therein, that the action is in- 
stituted to recover the possession of, and to try the title 
to, the land described. Thrash, to this declaration, plea- 
ded not guilty; and on the trial, a verdict was returned 
by the jury in favor of the plaintiff Johnson, “for one 
hundred and fifty dollars damages, for the detention of 
the land in the declaration mentioned, and possession of 
the land and premises.” On this verdict, judgment was 
reridered for the recovery of the damages assessed with 
the land and premises. 
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One of the assignments of error, questions the regu- 
larity of this form of proceeding, when applied to a 
suit for the recovery of land, and it is insisted that the 
declaration does not disclose such a state of facts as will 
authorise the court to render a judgment for the recov- 
ery of the land. It is true, that independent of the sta- 
tute authorising this form of action as a substitute for 
the action of ejectment, this verdict and judgment would 
be irregular; but under the statute, and the practice 
which has grown up in relation to it, a different rule 
must prevail. The act of assembly* dirccts the plaintiff 
to endorse on the writ in-an action of trespass, that the 
suit is brought as well to try title, as to recover damages, 
and is silent as to the form of the dcclaraticn. We un- 
derstand that in many sections of the Stute, ihe form of 
declaring pursued in this case has been customary, and 
we do not feel warranted now toabregate this practice, 
as no inconvenience can arise from allowingit. ‘The 
objection, that parties will not be informed by the plea- 
dings of the true issue formed between thcin, is more 
specious than sound, for the defendant is advised by the 
endorsement on the writ what he is required to defend, 
with much more certainty, than he was by the declara- 
tion in the action of ejectment. ‘This assignment of er- 
ror cannot avail the party. 

On the trial of the cause, a bill of exceptions was 
sealed by the court, from which it appears that the title 
of the plaintiff below had its foundation in a certificate 
of. final payment, issued: by the receiver of public mo- 
neys at Montgomery, and shewing the purchase of the 
land in controversy, by one Eli Naron, from the United 
States, and an assignment ofthe land by an instrument 
not under seal to Johnson. 

In this aspect, the case is precisely similiar to the one 
of Ansley vs. Nolan, decided at this term, and on its au- 
thority, the judgment of the Circuit court must be re- 


; 





* Digest, 265, s. 41. 
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versed, and as the plaintiff may have some other and 
different title to the land than is now disclosed, the case 
is remanded for further proceedings. 

It will be perceived, that we have not adverted to one 
of the positions assumed by the plaintiff in error, to wit, 
that the assignment of a pre-emption right before the 
issuance of a patent for the land is void under the act of 
Congress. We do not consider this question as arising 
out of the evidence before the court below, and therefore 
the expression of any opinion on it would be a depar- 
ture from the usual practice of this court. Before this 
question can be raised, it must appear with certainty 
and precision, that the title to the land was derived from 
the United States under the act of Congress referred to, 
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HENDRICKS VS. JOHNSON. 


Parties aggrieved by the determination of the County court, 
in proceedings under the statute of eighteen hundred and 
twelve, entitled “an act to amend an act, entit!ed an act to 
encourage the building of public mills, and directing the du- 
ties of millers;”* and taking an appeal to the Circuit court, 
must do so in term time, and the evidence taken, if certified 
by the judge, in the absence of a bill of exceptions, will be 
presumed to be all the evidence acted on by the County court, 
and any other evidence must be presented by bill of excep- 


tions. 


A trial de novo on an appeal, can never be had in the Circuit 
court, unless the statute giving the right of appeal expressly 
directs such a course to be ' pursued, and aftcr the removal of 
a case by appeal from the County to the Circuit court, errors 
must be assigned as in other cases—-and there is no need of 
making the number of assignments of error equal the num- 
ber of facts involved. 


The right to the use of the waiers of a stream, is common to 
all the owners of adjacent lands, and is incidental to the pos- 
session of the lands, and a severance of the right can only 
be had by consent of those interested,—and the United States 
have no other rights, as the owners of lands, than is common 
to land-holders in the State, and when they grant a part of 
their domain, only such rights as are incidental to the land, 


pass to the purchaser. © 


By the common law, all proprietors of lands have the same 


be permitted so to use them as to annoy those above or 
low him, and successive actions lie in favor of those injured 








* Aik. Dig. 324. 
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by impediments placed in the stream, sgainet $ the wrongdoer 
to effect their removal. 


. The act of eighteen hundred and twelve aforesaid, does not 
contemplate the exercise of any discretion by the County 
court, in proceedings under a writ of ad quod damnum, and 
if none of the injuries named in the statute are likely to en- 
sue, the application for the erection of a mill or mills must be 
granted: if otherwise, the application must be rejected. The 
statute does not provide for the determination of conflicting 
claims, in relation to the appropriation under the statute, of 
the same water power. 


. The first applicant for the benefit of the writ under the act, 
acquires an inchoate right to the privileges conferred by the 
statute, and if he proceeds in the case with reasonable dili- 
gence, he is entitled to a decree establishing his mill. Ad- 
verse rights are to. be compensated by damages. assessed by 
the jury of inquest. 


, A land proprietor, who apprehends injury from the contem- 
plated erection of a mill, may, by propounding his interest, 
litigate questions with an applicant in the County court, at any 
time before a final decree. 


. The applicant for the privileges of the writ of ad quod dam- 
num, must conform in all things to the judgment of the 
court granting his application, or rely upon his common law 
rights,—and if he do not conform to the judgment of the 
competent tribunals, or anticipates their favorable determina- 
tion, and by erecting his mill, causes injury to others :—those 
injured are entitled | to all the common law remedies against 
him. 


, Where two records or papers, which are quasi records, are 
made or issued on the same day, parol evidence is admi 

to shew which of the two was prior in point of time. Iti 
the duty of the clerk of the County court, to issue writs ad 
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quod damnum, and an error of the clerk, cannot have the ef- 
fect to prejudice the right of a party suing out such a writ, 
and if such a writ issued -under the act of eighteen hundred 
and twelve, be quashed for the reason that a blank was left 
in the. same when issued, the party making the application, 
will not be preverited from suing out a new writ in any rea- 

sonable time after the first writ, is quashied, supported his 
first application. 


10. It is wholly unnecessary to insert any day, in a writ of ad 
quod damnum, for holding the inquest, when the application 
is made by one owning lands on both sides of a water course, 
and when the application does not seek for the condemnation 
of lands belonging to others for an abutment, ditch or canal. 
The only reason why a day,in such cases as seek a condem- 
nation, is required to be inserted, is, that the sheriff’ is required 
to give notice to the proprietors of the lands sought to be con- 
demned ten days before the time at which the inquest is to be 
held. 


11. Where one begins the erection of a mill, and completes it, 
after the application of another to the County court for the 
writ of ad yuod damnum, and for the purpose of defeating 
the right acquired by the application, he is entitled to no com- 
miseration if his mill be overflowed, and to no redress against 
, the party who was proceeding lawfully to obtain a confirma- 
tion and establishment of his mill. 


12, Aplea in abatement cannot be sustained to a writ of ad 
quod damnum, sued out under the act of eighteen hundred 
and twelve aforesaid,—it is wholly an ex parte proceeding un- 
til the return of the inquisition, when any one interested in 
the subject matter, may appear with or without process served 
on him, and contest the claim of the applicant. 


1s. Where defects appear in the writ or inquisition, they may 
’ be reached by a motion to quash the same, and if so disposed 
of, other process could then be awarded, and on its return, 
the cause proceed to final judgment, from which .an appeal 
ean be taken by any one previously a party before the court. 
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Error to the Circuit court of Dallas county. 

Proceedings under the “act to amend an act enti- 
tled an act to encourage the building of public mulls, 
and directing the duties of millers,’ approved De- 
cember the Surteenth, eighteen hundred and twelve. 

On the twenty-second day of November, eighteen 
hundred and thirty-three, Walliam Hendricks sued 
out of the clerk’s office of the County court of Dallas 
county, a writ of ad quod damnum, which writ com- 
manded the sheriff of said county to summon and em- 
pannel seven freeholders or landholders, to meet on 
the twenty-ninth day of November, following, upon a 
certain tract of land, known as section thirty- three, 
in township fifteen, range nine, in said county, the pro- 
perty of William Hendricks, as he averred; upon 
which land on a creek or stream commonly called 
Johnson’s mill creek, on both sides of which créek 
said Hendricks claimed to have the property in the 
lands, and at which place he proposed to erect a dam 
across the said creck or stream, and: to build a water 
grist-mill and saw-mill or mills. Thesheriff was fur- 
ther commanded, that when the freeholders or land- 
holders had met and were empanneled, he should 
charge them impartially and to the best of their skill 
and judgment, to view the land upon which it was so 
proposed to erect adam and build: a mill or mills as 
aforesaid, having due regard therein to the interests 
of all persons, and to examine the lands above and be- 
low, if the property of others, which might probably 
be overflowed, and to say what damage it would be to 
the several proprietors, and whether the mansion 
house of any such proprietor, offices, ,curtileges, or 
gardens thereunto belonging, or orchards would be 
overflowed: to enquire whether in their opinion, the 
health of the neighbors would be materially annoyed 
by the stagnation of the waters, and the 1 inquest made 
and sealed by the said jurors, or a majority of them 
in the premises, he should return together with the 
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writ, to the County court of said county, at a court to 
be held for said county at the place of holding the 
same, on the first Monday in February then next en- 
suing. 

The writ was endorsed as received by the sheriff, 
on the twenty-second of November, and was return- 
ed by him, together with the inquisition annexed. 

The inquisition. stated that by virtue of the writ, 
the subscribing freeholders or landholders having ap- 
peared in obedience to the summons, at the place men- 
tioned in the writ, were empanneled, sworn and charg- 
ed by the sheriff, on the day appointed, impartially and 
to the best of their skill and judgment, to view the 


‘land upon which it was.proposed by the said William 


Hendricks, on a creek commonly called Johnson’s mill 
creek, to erect a dam, and build a mill or mills, having 
due regard to the interest of all persons, and to ex- 
amine the lands above and below, which were the 
property of others, which might probably be over- 
flowed, and to say what damage it would be to the 


other proprietors, and whether the mansion house of 


any such proprietor, offices, curtileges or gardens 
thereunto immediately belonging, or orchards, would 
be overflowed, and to enquire whether in their opin- 
ion, the health of the neighbors would be materially 
annoyed by the stagnation of the waters:—The sub- 
scribing freeholders, after a full view, examjnation and 
consideration of all matters and things to them thus 
given in charge, did say and find, that if the said Wil- 
liam Hendricks should build a mill or mills, so by him 
proposed to be built at the site-contemplated on the 
land described inthe writ, and there erect a dam 
eleven feet high, and raise eleven feet head of water 
in said creek, no mansion house, offices, curtileges, 
gardens or orchards, would be overflowed or dam- 
aged, either above or below said mill site’ and dam. 
They further found, that no lands above or below the 
said mill and dam, the property of others, would be 
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overflowed or damaged by building said mill or mills, 

and the erection of said dam, except that it would 

back the waters one foot five inches above the sheet- 

ing or lower part of adam across the said creek, at a 
mill said to be Johnson’s new mill, and if this were a 
matter about which they should inquire and act upon, 

they said, the damage thereby to be done to the said 

Bernard Johnson, would be nine hundred dollars. 

They also found that the health of the neighbors 
would not be materially injured, by reason of building 

said mill and damas aforesaid. ‘They further found, 

that if the said William Hendricks should build the 
mill or mills by him as aforesaid proposed to be built, 

at the site aforesaid, and should erect adam at the 
said site, nine feet seven inches high, no part or portion 
of the said mill or mills, or of “the property of any. 
person or persons above or below said mill-site and 
dam, would be overflowed, and that no damage there- 
Py would be done to any person; and as the said Wil- 
liam Hendrick, owns the land on both sides of the said 
creek, at the place and site where he proposed to 
build said mill or mills and erect the said dam, and 
the land of no other person for an abutment or ditch, 

or for any other purpose being wanting in their pre- 
mises, their duty required of ‘them no assessment of 
damages on thataccount. They attached the certificate 

of the clerk of the county court of said county, sta- 
ting that there was no mill or mills on said creek es- 

tablished by law, except those established by Andrew 

Smith, 

The inquisition was signed and sealed by the free- 
holders on the thirtieth day of November, eighteen 
hundred and. thirty-three, and to it was appended the 
certificate of the clerk of the County court as therein 
set forth. 

And at the February term of the County court, 
eighteen hundred and thirty-four, an order was made 
in the cause, then entitled ex parte Hendricks—writ ad 
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quod damnum: on the motion of Hendricks that a sum- 
mons should issue against Bernard Johnson, returna- 
ble to the next term of the court, for him to shew cause 
why thesaid Hendricks should not have leave to build 
be mill and dam, according to his application, at the 
site proposed—which summons accordingly issued re- 
turnable to the August term of said court, and was 
served on Johnson. 

And at. the said August term of said court, a motion 
was. made by- counsel as amicus curia, to quash the 
writ of ad quod damnum, because the place where the 
said mill or mills were to be erected, was not described 
with sufficient certainty thereinm—on which motion, 
no action of the court appears to have been had. 
Johnson then- appeared in proper person, and filed a 
plea in abatement to the writ of ad quod damnum, 
which was demurred to by Hendricks, and the case 
was continued. 

The plea in abatement disclosed the fact, that when 
the writ was issued, it was blank as to the tne when it 
was to be executed, but was afterwards filled up with 
the twenty-ninth November, before its execution. 

And at the February term, eighteen hundred and 
thirty-five, the demurrer was overruled. Hendricks 
then moved the court to set aside so much of the in- 
quest, as related to the assessment of damages in favor 
of Johnson, and that the residue thereof should be 
confirmed, ard leave given to him to erect a mill or 
mills, and a dam.nine feet seven inches high. John- 


son resisted this motion on the following grounds: 


1. Because the writ of ad guod damnum was issued 
with a blank, as to the day when the same should be 
executed by the sheriff; 

2. Because the jury of inquest Sainamaiit the dam- 
ages which the said Johnson would sustain by the 
erection ‘of the mill and dam-of Hendricks, too low ; 

3. Because the jury was grossly mistaken in their 


estimate of the backing of the water, from the erec- 


tion of the dam by Hendricks; 
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4. Because the said Johnson had a saw-mill a short 
distance above the cite of Hendrick, and that he ac- 
quired title to the land on which it was erected, before 
Hendricks did to the land on which his site was. situ- 
ate, and in relation to which the inquest was had; 

5. Because he was prior in point of time in com- 
mencing the erection of his mill, and in. appropriating 
the water of the stream to his own use; 

6. Because he sued out the first valid and legal writ 
of ad quod damnum for the examination ‘of his mill 
site, and in order to obtain leave to erect his mill and 
dam; 

7. Because he was the owner of another grist-mill 
and saw-imill on the.same stream, on which the dam 
erected by Hen dricks would cause the. water to re-flow 
to his areat injury, for which no damages were ex- 
pressed by the jury_of inquest. 

After the examination of much evidence in the case, 
it was considered by the court, that on Hendricks’ 
paying to Johnson nine hundred dollars damages as- 
sessed by the jury of inquest, he should have leave to 
erect said mill or mills, and have leave to erect a dam 
nine feet seven inches high, to. propel the machinery 
of said mill or mills, and tha at each party should pay 
their own costs. 

Both parties were dissatisfied with the judgment of 
the court, andappeals were thereupon taken to the 
Circuit court. 

And at the Spring term of the Circuit court, eigh- 
teen hundred and thirty-five, Hendricks assigned for 
error, as follows: 

1. That the County court rejected certain evidence 
as disclosed by the record; 3 

2. That evidence was admitted improperly, which 
was excepted to; 

3. That damages were allowed to Johnson; 

4. That the damages allowed to Johnson were ex- 
cessive, and not warranted by the evidence. 
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Johnson assigned for error: 

1. That the County court erred in sustaining the 
demurrer to the plea in abatement; 

2. In rejecting any part of the evidence of the wit- 


ness Ritchy; 


. 


3. In granting leave toerect said mill and dam :— 
Because the writ issued in blank, and was void :—Be- 
cause the assessment of damages was too low, and be- 
cause the jury of inquest was mistaken in their esti- 
mates of back water; | 

4, Because the land on which Johnson’s new mill 
was erected, was acquired by him from the United 
States, before Hendricks acquired his title from the 
same source; | 

5. Because he was prior in point of time in com- 
mencing the erection of his mill ; 

6. Because he first appropriated the water of the 
stream; . ‘ 

7. Because he'was first in suing out a legal and va- 
lid writ of ad quod damnum; ) 

8. Because the jury gave no damages for the injury 


done to the old mill. 
The evidence taken before the County court was 


asfollows: 

On the trial of the case, Hendricks offered in evi- 
dence, the duplicate receipt of the register’of the land 
office at Cahawba, showing that he had entered and 
made full payment for the following tracts of land, to 
wit: the west half of section thirty-three, on the twen- 
ty-sixth day of July,eighteen hundred and thirty-three 
—the north east quarter of the same section, the sixth 
day of August, in the same year, and the south east 

uarter of the same section; on the twenty-third day 
of September, also inthe same year,—all in township 
fifteen, of range nine. He then proved by the coun- 
ty surveyor, that he had surveyed section thirty-three, 
in the township and range as above, and that Hen- 
dricks’ mill was upon the said section, and in the coun- 


ty aforesaid. — , 
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James M. Lenoir was with the county surveyor, 
when he surveyed the section. It was ona creek 
called: Johnson’s mill creek, below the mill of Johnson 
on said stream, and thesite was near the centre of the 
section. Both mill and dam were on the south east 
quarter, though a small portion of one of the mill 
plates projected upon the south west quarter of the 
section. . 
Thomas M. J ackson, said that in the latter part of 
the summer, or early in the fall of eighteen, hundred 
and thirty- iheoe, Johnson proposed to ‘wituess to build 
2. saw mill on the stream, and _ thinks they examined 
the site. They agreed to build a mill in co-partner- 
ship. Witness had heard of Hendricks’ intention of 
building a mill below, on land recently entered by him 
heard it of Joluion. Johnson did not state that 
Hendricks had told him of his intention of building. 
Johnson told witness he had intended for two or three 
years to build a mill, below his old mill on the same 
stream, and that if Hendricks built, it would prevent 
him: That there was water enough for two mills, and 
if another was built he wanted the benefit of it. If 
Hendricks should build, it would prevent him from 
building, and for that reason he wanted to build first, 
if they built only a temporary affair. Johnson desired 
witness to keep it secret until they should commence 
building,—this was not for the purpose of deceiving 
Hendricks... Johnson said Hendricks had taken him in 
a little,-—he (Johnson) had shewn Hendricks the land, 
who afterwards entered it. Johnson and witness lev- 
elled the water between Johnson’s old mill and the 
proposed site of the new one. Witness thought they 
might. do an excellent business. Johnson directed 
witness to inform Hendricks of their intention of build- 
ing, when they got ready to commence, and author- 
ised him to purchase the land of Hendricks. Witness 
did not measure accurately, but believed at the time, 
that a dam of eight feet might be made without in- 
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juring the old mill. Thinks a dam of seven feet three 
inches would not injure the old mill. ‘The ford across 
the public: road leading from Cahawba to Canton, 
would be deepened by it.. The road crossed at a ford 
below the old mill, and a bridge had been erected 
above the road. ‘The bridge had not been received 
by the Court of Commissioners, nor had the road been 
turned, (Hendricks offered to prove by the witness 
that Johnson had erectéd-a mill at the site spokén of, 
which obstructed the road, and was a nuisance.) Wit- 
ness further stated, that Johnson’s new mill was worth 
something, even if Hendricks’ mill were established, 
and if. it were not established, supposes it worth fif- 
teen hundred dollars. It had three and a half feet 
live water, that is; water above the common water of 
the creek. According to his contract, witness went 
on to erect the mill and dam,—planked the dam seven 
feet three inches—backed the watet on the sheeting 
of Johnson’s old. mill—stopped, and planked ne high- 
er. Hendrick’s dam deepens the ford. Johnson’s 
new mill, with adam of seven fect three inches, would 
not stop the old mill—there would then be four feet 
live water atthe new mill. Thedam atthe new mill 
deepens the ford of the creek two or two and a half 
feet. Since Johnson’s new mill has been erected, he 
has seen it at work, and thinks it will cut twelve or fif- 
teen hundred feet a day—the old mill was then at 
work. The old mill would have cut faster, if the 
new one had been away. ‘The date of the conversa- 
tion was eleventh September, eighteen hundred and 
thirty-three. 

James D. Craig, has been for seven years clerk of 
the County court. Has examined the records of said 
court, and cannot find that any mill has been establish- 
ed on the creek called Johnson’s mill creek, except 
two of Andrew Smith, neither of which are owned 
now by Johnson.. He saw Johnson’s mill seven years 
ago, and it had then the appearance of an old one. 
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Hendricks applied to witness for ‘a writ of ad quod 
damnum, for the purpose of having his mill established 
by the County court, previous to Johnson’s applica- 
tion. Hendricks first applied in the last week of Sep- 
tember, eighteen hundred and thirty-three for a writ 
of ad quod damnum, which. was subsequently quashed 
—Johnson applied on the ninth of October following. 
Neither of these writs were prosecuted to effect. When 
he issued the writ on the first day of October, eigh- 
teen hundred and thirty-three, for. Hendricks, he lett 
the time blank when the sheriff should empannel the 
jury—immediately afterwards, on the same day, he is- 
sued another writ for Johnson, in which there were no 
blanks. Hendricks brought back his writ, and reques- 
ted witness to fill the blank with the twenty-ninth of 
November, and stated that he had ascertained that 
Johnson’s determination was to empannel the jury on 
the thirtieth of November, and he wanted his first. 
Hendrick’s writ was prior in point of time. 

John Richey, said he had. heard Johnson say that 
he had no order for the erection and establishment of 
the old mill, which was commenced in eighteen hun- 
dred and eighteen, and finished in eighteen hundred 
and nineteen... 

John A. Norwood, ¢rossed at the ford in eighteen 
hundred and thirty-four, in January, on Johnson’s 
mill creek, where the Cahawba and Canton road 
crosses.said.creek. It was then belly deep to a horse 
—has crossed there some time since, and the water 
was not so high. 

Samuel A. Norwood, said that in February, eighteen 
hundred and thirty-four, he crossed on the ford at the 
public road leading from Cahawba to Canton; that 
the water was three and a half feet deep. Witness 
went to the miller of Johnson’s new mill, and reques- 
ted him to draw off the water, so that he might pass 
without injuring the load which he expected to have 
when he returned. The miller refused to do this, but 
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‘said that the water would be drawn off sufficiently by 


witness’ return for him to pass without injury. The 
back water in the road was produced by Johnson’s 
new mill. Hendricks’ mill was not then in operation. 
Hendricks had not stopped the water at his mill at that 
time, and but for Johnson’s new mill; the water would 
not have been unusually high—supposes the water 
might have beén between two and three feet at the 
road, if the new mill had-not been there. Witness 
told Johnson some weeks before he started to North 
Carolina, that Hendricks said he was-going to build-a 
mill below Johnson’s old mill Witness had heard 
Johnson say several years before, that he intended to 
build another mill below his old one. Johnson said 
when witness told him of Hendricks’ intention, that 
he, Johnson, had long intended to build a mill below 
the old mill, and did not seem to like Hendricks’ in- 
tention of building. ' 

J. Bruton, drew off the water from Hendricks’ mill, 
and was at work at the mill for Hendricks at the time. 


‘The water backed within eighteen or twenty inches of 


the top of Johnson’s mill dam on the shutting of John- 


Son’s old mill. When he let off the water, he took 


off the plank from the walling of the dam, and the 
water was ten or twelve feet deep. Thecreek wasa 
little flush.at the time. From the sheeting to the top 
of the rafters, in Johnson’s old mill, is nine or ten feet. 
At.Hendricks’, the distance from the sheeting to the raf- 
ters, isten feet and something over. Previous to letting 
off the water at Hendricks’ mill, he had seen at John- 
son’s old mill, the wheel. about two-thirds covered, and 
supposes Johnson’s new mill could not run if there was 
four feet above the sheeting at Hendricks’. 

David Harris. Witness and Hendricks, for whom he 
was then overseering, went on the night referred to in 
Bruton’s testimony, to the mill. . They awoke Bruton, 
who drew off fhe water from Hendricks’ mill from two 
o'clock in the morning till sunrise. They then mea- 
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sured the water at Johnson’s new mill. It was two 
feet lower in Hendricks’ pond than in Johnson’s new mill 
pond. They went to the ford above mentioned—the 
water was there thirty inches. At Johnson’s old mill, 
the water was twelve inches on the sheeting at that 
time. The water from Hendricks’ mill could not have 
flooded Johnson’s old mill. Hendricks’ dam was plank- 
ed nine feet, and there was one plank off. 

Lewis Mosely, crossed at the ford in the week of the 
County court in February, eighteen hundred and thirty- 
four—the water in the creek was three feet two inches. 
If there had been no mill below, the water at the ford 
would have been twelve or eighteen inches. If the old 
mill was sawing, it would raise it about two inches,— 
does not recollect whether there had been rain recently 
or not. 

Jonathan Mosely, crossed at the ford on the fifteenth 
of February, eighteen hundred and thirty-four—the wa- 
ter in the ford was about his saddle skirts. It was then 
a dry time. 

William Normon, wasthe mill-wright who built 
Hendricks’ mill. On the twentieth February, eighteen 
hundred and thirty-four, they stopped the water at Hen- 
dricks’ mill,—Johnson and others came down to exam- 
ine Hendricks’ dam. The water about the twentieth 
February, after Johnson’s mill had broke, was about 
thirty inches on the mills below. 'Thecreek was swim- 
ming that evening. The present site is the only one 
which Hendricks could have on his land below Johnson’s 
old mill. Witness thinks no mill could be built on 
Hendricks’ land, which would not interfere with John- 
son’s new mill—thinks ten feet of water at Hendricks’ 
mill would not interfere with Johnson’s old mill. A 
dam of nine feet seven inches will raise the water in 
the road about fifteen inches. Witness saw Johnson's 
sheeting when Hendricks had ten feet two inches wa- 
ter, and did not perceive much if any back water on 
Johnson’s sheeting. The fall from Johnson’s old mill 
to Hendricks’ mill, is about ten feet two inches—from 
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Johnson’s old mill to Johnson’s new mill, is about five 
feet six inches. 'The water in Hendricks’ pond lacked 
about eight inches of being up on a level with Johnson’s 
dam at the new mill. The water was then ten feet 
two inches at Hendricks’ dam—he supposes Johnson's 
new mill will raise the water from one to two inches. 
Thinks it worth about a thousand Collars to build the 
mill and works at Johnson’s new mill. Witness built 
the mill and dam at Hendricks-—the sheeting is about 
twelve inches above the natural bottom of the creek. 
The height of the dam was then from the sheeting to 
the top of the dam, nine feet seven inches. The back 
water goes to the mill house, (Johnson’s old mill,) but 
does not get upon the sheeting—that being elevated 
about eight inches. He believes that back Water in that 
way, Will not injure the mill in its works. Witness 
has followed the business of building mills the last six 
years. The fall from the new mili io Hendricks’ mill is 
four feet eight inches: from Johnson's old mill to his 
new mill is five feet six inches. A head of water five 
feet six inches will back water into the road. The 
damage to Johnson’s new mill, if Hendricks’ mill is es- 
tablished, will be its value, and it cost about a thousand 
dollars. Johnson might sell the running gear and irons 
for one hundred and twenty-five collars—the timbers are 
worth fifty dollars, if Johnson has any use for them. 
The new mill would be worth more to Johnson than 
any one else, as by having control of both mills, he 
could regulate the water. 

Willis Nunnalie; says, if he owned Hendricks’ mill, he 
would not take less than twenty-five hundred dollars 
for it—it ought to be worth five thousand dollars. The 
value of mills depends very much on the quantity of 
land attached to them, and the convenience of timber. 
Johnson hasa grist mill in the neighborhood, Hendricks 
has one, and Wiley one. 'Thereis a want of grist mills 
in the neighborhood—has heard complaints about the 
bad grinding at Johnson’s,—has heard none about Hen- 
dricks’. 
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William N. Burk is sheriff, and stated that he receiv- 
edawrit of Johnson and Jackson, which was not exe- 
cuted for want of time. He received Hendricks’ writ 
on the twenty-second of November, early in the morn- 
ing, in which there was a blank—he received one from 
Johnson on the same day, in which there was no blank. 
Johnson’s writ Was delivered to witness before the blank 
in Hendricks’ was filled up by the clerk. Hendricks’ 
writ was delivered about sunrise, and Johnson’s about 
an hour by sun, and the blank in Hendricks’ writ was 
lilled about two or three hours after the reception of 
Johnson’s. 

John Ritchey. (It appeared that witness was overseer 
for Johnson, and received as compensation for his servi- 
ces, a part of the crop, together with a portion of the 
profits of the old mill. It wasruled by the court, that 
so much of his testimony as went to shew that the cs- 
tablishment of Hendricks’ mill would effect Johnson’s 
old mill, was inadmissible.) 'The witness stated that 
Johnson’s new mill commenced sawing on the twenty- 
ninth of December, cighteen hundred and thirty-three. 
-—Jackson commenced building it on the first day of 
October, eighteen hundred and thirty-three. About ten 
days afterwards, witness was at Hendricks’ mill site— 
there were then only some brush and some mill timbers, 
which appeared fresh. Witness and others had made 
two admeasurements of the water, and its effects at the 
several mills—the first day of August, eighteen hun- 
dred and thirty-four; and the twenty-second February, 
eighteen hundred and thirty-five. In the first admea- 
surement, Hendricks’ dam was the rise of ten feet high, 
and had nine feet head of water-——the mill was sawing. 
Johnson’s new mill was entirely drowned, and the gates 
up—the water at which was level, and running over 

-the water was four feet deep, and five feet ten inches 
on the sheeting of the new mill—the new dam entirely 
covered. They then went to the old mill, which was 
stopped and not running—left the gates of the new mill 
up—the water was not then on the sheeting of the old 
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mill—it lacked two and.a fourth inches. It is twelve 
inches from the sheeting to the bottom of the creek— 
the back water came up from the dam of the old mill. 
From the ford spoken of to the dam of the old mill, is 
about seventy yards, and there is but little fall from the 
sheeting of the old mill to the ford. The last admea- 
surement was on Sunday—the reason of making it on 
Sunday, was, that all the mills were then shut down. 
The planking of Hendricks’ dam was lower from eight 
to thirteen inches than in August. In August, the raf- 
ters at Hendricks’ mill lacked seventeen inches of being 
planked out,—on the Sunday in February, they lacked 
twenty-four inches, and in some places, twenty-eight 
inches. Commenced the examination at Johnson’s old 
mill. The gates of the new mill were up—the water 
then one and a fourth inches higher in the new dam 
than below. At the old mill, the water was six and a 
half incheson the sheeting of the wheel. The last ad- 
measurement was the fairest, as the mills were then all 
stopped. Witness has attended Johnson’s old mill near- 
ly four years—he cannot do as good work with six and 
ahalf inches on the wheel. It would be difficult to 
make repairs. Four inches of the new dam was then 
above water, and no alteration had been made in its 
height since it started. There was no other cause, as 
witness could see, to produce the back water, but Hen- 
dricks’ mill. 

So much of the evidence of the witness as went to 
shew damage sustained by the old mill from Hendricks’ 
mill, was by the court rejected on the ground of inter- 
est, as already stated—to which Johnson excepted. 

James Lenoir, was with Ritchey at the measurement 
on Sunday, the twenty-second of February, as stated 
above, and in his testimony confirmed the statement 
made by Ritchey. 

Aiken Brazile, examined the water last Sunday eve- 
ning at sunset—it was six anda half inches on the 
sheeting of Johnson’s old mill. Examined Hendricks’ 
mill in August last,—nine feet seven inches would drown 
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the new mill of Johnson. iIsaregular customer of the 
old mill, and had no cause of complaint. Hendricks’ 
mill did not grind much in low water. 

Mr. Welch, in company with others, made an admea- 
surement on the morning of the trial. Hendricks’ dam 
was ten feet two inches high—the water at Johnson’s 
new dam was four or five inches higher above than be-- 
low the dam. ‘l'here was no back water on the sheet- 
ing of Johnson’s old mill—the water was running ra- 
pidly for one hundred and fifty yards below—there was 
four inches on the sheeting at the old mill, and the wa- 
ter Was up to the saddle skirts at the ford. 

R. 8. Clinton was in company with Welch, and re- 
peats what the witness Welch stated. 

The certificate from the register of the land office sta- 
ted, that Bernard Johnson purchased of the United States, 
the west half of the north east quarter of section thirty- 
two, in township fifteen, range nine, on the third day of 
August, eighteen hundred and thirty one, and that Wil- 
liam Hendricks had purchased the west half of section 
thirty-three, in township fifteen, range nine, on the 
twenty-sixth day of July in the same year: the north 
east quarter of the same section, township and range, 
on the sixth day of August, and the south east quarter 
of the same section, township and range, on the twen- 
ty-third day of September, both in the same year last 
above mentioned. 

To the testimony of the witnesses, was appended a 
writ of ad qgued damnum, sued out by William Hendricks, 
on the first day of October, eighteen hundred and thirty- 
three, and the inquisition returned in pursuance thereof, 
which was set aside by the County court at February 
term, eighteen hundred and thirty-six, because the jury 
did not view and examine any site for a@.mill, on the 
lands described in the writ. 

There was also appended a writ of ad quod damnum, 
sued out by Thomas M. Jackson and Bernard Johnson, 
on the ninth day of October, eighteen hundred and thir- 
ty three,—which does not appear to have been. executed. 
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There was also appended a writ sued out by Ber- 
nard Johnson, on the twenty-second day of November, 
eighteen hundred and thirty-three, on which an ingui- 
sition was returned, but no further proceedings had. 

An agreement was also set out between Bernard 
Johnson and Thomas M. Jackson, dated on the eleventh 
of September, eighteen hundred and thirty-three, for 
building a saw mill near the line between sections thir- 
ty-two and thirty-three, range nine, township fifteen, 
on Johnson's mill creek. 

The opinion of the Circuit court, in pronouncing its 
judgment at Spring term, eighteen hundred and thirty- 
six, Was given at length, and stated, that the clerk of 
the County court might lawfully fill up the blank in the 
writ of ad quod damnum of Hendricks, after the writ 
was delivered tothe sheriff, and before its execution, nor 
did the court think it would be void, if inserted by the 
sheriff, provided the clerk authorised him to do so. 

In one section of the law relating to mills, it was de- 
clared to be unlawful for any person to ercct a mill so as 
to overflow any other mill, or create a nuisance to the 
neighborhood. Ia other sections of the same law, it 
was provided thata jury of inquest shou!d examine the 
lands above and below, belonging to others, and which 
might probably be overflowed, and to assess the dama- 
ges to the proprictors; and further provided, that if on 
such inquests or other evidence, it should appear to the 
court that the mansion house of any proprictor, or the 
Offices, curtileges, gardens or orchards thereto belong- 
ing, would be overflowed, or the health of the neighbors 
materially ennoyed—leave should not be granted to 
build the mill; but if these injuries were not likely to 
happen, leave should be granted, and any person ag- 
grieved might appeal to the Superior court, Which court 
should contirm or reverse the order of the County court, 
and give such judgment as might appear reasonable and 
right. From the law, it was cbvious that the legisla- 
ture intended to limit and restrict both the jury of in- 
quest and the County court, to certain specified objects 
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in their enquiries. By the law, the County court was 
made competent to receive other evidence, besides what 
had been received by the inquest, and to establish or set 
aside the inquest, and to grant or refuse leave to. build 
the mill, as it might be swayed by the evidence; yet the 
evidence contemplated was circumscribed to the objects 
specified, to wit, whether the dwelling house or other 
enumerated appendages would be overflowed, or the 
health of the neighborhood be annoyed. The law 
gave no authority to the County court to receive evidence 
for any other purpose, and though the appellate court 
was required to confirm or reverse the order of the Coun- 
ty court, and to give such judgment as might appear 
reasonable and right, yet it had no authority to depart 
from the record, or to be coverned by evidence other than 
that legally received by the County court, for the objects 
specified and spread upon therecord.. If that court had 
received evidence for any other purpose, or to prove any 
other fact, though spread upon the record, it must be re- 
jected by the Cireuit court: Or if that court had rejec- 
ted material evidence Which ought to have been received, 
the Cireu . court, to enable it to do What was reasonable 
and right, vould consider it as now received. By the 
letter of the law, neither the jury of inquest nor the 
court, Were directed to enquire Whether any other mill 
would be overflowed, and there was no authority to 
make the enquiry, unless reference was had to the spirit 
of the law, and to the principles of natural justice, ta- 
ken in connection with that part of -the act which de- 
clared it to be unlawful to erect a mil!, so as to overflow 
any other mill. 

The court held asa fundamental truth and incontro- 
vertible proposition, that the owner of the soil has an 
exclusive right to the use of water flowing through his 
land, if it were not a navigable stream, and that he had 
aright to appropriate it to any purpose, and to erect 
upon it any description of water machinery, so long as 
it produced no private injury, or created no publie nui 
sance. That right tothe use of running Water was as 
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indefeasible as the right to the soil. In both, the owner 
had a sure property, held by the same tenue, and in ma- 
ny instances the use of the water was more valuable 
than that of the soil. The court knew of no principle 
of justice—no rule of law, or positive enactinent, which 
prohibited the owner of land from erecting a mill or 
other machinery on his flowing waters, unless he there- 
by produced a private injury, or caused a public nui- 
sance. Within these limits, he might lawfully erect as 
many mills as he chose, and that without the order and 
judgment of the County court. With these qualifica- 
tions, he could not be deprived of his property, or re- 
strained in the use of it, even for public use or benefit, 
without just compensation. 

In that view of the case, the court conceived it would 
be competent for the jury of inquest as well as the 
court, in addition to their other duties prescribed by the 
statute; to enquire whether any other mill would be 
overflowed. ‘hat had been done by the jury, and from 
their inquisition, it appeared that by a dam nine feet 
seven inches high, no injury could result to Johnson’s 
new or lower mill, but that it would be overflowed by 
adam eleven feet high, and in which latter event, they 
had assessed damages against Hendricks at nine hun- 
dred dollars. On the return of the inquisition, the 
County court granted leave to Hendricks to ercct a mill, 
with adam nine feet seven inches high, and adjudged 
that he pay to Johnson the nine hundred dollars assess- 
ed as aforesaid. ‘The court was satisfied that in giving 
that judgment, the County court in some respects was 
influenced more by the evidence than by the inquisition. 
The court had believed from the evidence, that a dam 
nine feet seven inches high, would overflow and destroy 
Johnson’s new or lower mill, otherwise one could disco- 
ver no reason why damages against Hendricks were ad- 
judged to Johnson: ‘The Circuit court concurred with 
the court below, that Johnson’s mill would be overflowed 
and destroyed by the erection of Hendricks’ dam, but 
differed from the jury, in believing that the establish- 
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ment of his mill, under any modification to be useful, 
would materially injure, if not destroy Johnson’s lower 
mill. He also differed from the County court, in believ- 
ing that leave should not have been granted to Hendricks 
to erect his dam, in which difference of opinion, he 
thought he was well sustained by the testimony. From 
the testimony, it appeared that Johnson became the 
owner of the land, and began to erect his new mill be- 
fore Hendricks acquired a right to the land below, and 
commenced working on his mill. This he had aright 
to do,so long as he created no public nuisance, or in- 
jured no prior right of Hendricks, or if he did not divert 
the water so as to deprive him of its use below. If it 
were lawful for Johnson to erect his new mill, as the 
court presumed it was, then it was unlawful for the 
County court, to establish below the mill of Hendricks’ 
so as to overflow and destroy that of Johnson. Nor was 
it very material, whether the new mill deepened the 
water at the ford of the creek or not. If any, this was 
but a slight nuisance, and at least, it did no injury to 
Hendricks, and he had no right to complain. It was 
true, Hendricks obtained the first writ of ad quod dam- 
num, but to give him a prior right, he should have been 
first, not only in application for the writ, but also in 
erecting his mill. It has been said, if this were the 
correct doctrine, then it would not be necessary in any 
case to apply to the court for an order to establish a mill. 
To this, it might be answered, that where a party wish- 
ing to establish a mill was not the owner of both banks. 
of the stream, or where his dam would overflow the 
lands of other persons above, or where a public nui- 
sance might be created, or private rights affected, or 
where any of those injuries contemplated by the sta- 
tute might be produced—in all these cases it was ne- 
cessary to obtain the sanction of the court for the es- 
tablishment of a mill. The mill was then under the 
protection of the law, and beyond the danger of being 
abated as a public nuisance, or being obnoxious to da- 
mages for private injury. From all the premises, it was. 
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considered by the court, that the judgment of the Cotin- 
ty court should be in all respects reversed, except as to 
costs, in relation to which it was confirmed. And inas- 
much as the case involved important questions both novel 
and difficult:—it was ordered, that each party pay his 
own costs, accruing in the Circuit court. 

From this judgment of the Circuit court, the appli- 
cant Hendricks, prosecuted his writ of error to the Su- 
preme court, and at the present term, produced his as 
signment of errors as made below. 


Edwards, for the plaintiff in error. 
J. B. Clarice, contra. 


GOLDTHWAITE, J.—Before commencing the exam- 
ination of the questions of law, which arise from the 
record before us, it becomes necessary to determine in 
what light we are to view the evidence on which the 
cause was decided in the County court, and which was 
certified in the record, and acted on in the Circuit court. 
The plaintiff in error insists, that the evidence could 
alone have been spread on the record by bill of excep- 
tions, and as none was taken, it was improperly certi- 
fied to the appellate court. On the other hand, the de- 
fendant in error asserts, the Circuit court to be a forum, 
in Which this cause was or should have been tried de no- 
vo; and that to spread the evidence of record, a bill of 
exceptions should there have been taken. Either of 
these positions sustained, the consideration of the evi- 
dence would be wholly excluded from this court, but the 
effect on the parties would be reversed. In point of 
law, neither can be sustained. The statute of eighteen 
hundred and twelve, under which these proceedings ori- 
ginated, in giving the right of appeal, uses phrases which 
are peculiar. “If, (are its terms) any person shall think 
himself aggrieved by the determination of the County 
court, he may appeal therefrom to the next Superior 
court for the district in which the land lies, which court 
shall take cognizance of the same, and confirm or re- 
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verse such order, and give such judgment therein as may 
appear reasonable and right.” 

If any one aggrieved by the determination, wishes to 
take the appeal which is allowed by this act, it must ne- 
cessarily be taken in term time, when the decision is 
made; consequently, the court and parties can without 
difficulty reduce the evidence to writing, and thisif cer- 
tified by the judge, in the absence of all exception, will 
be presumed to be the whole of the evidence acted on by 
the County court. Should one party to the case wish to 
present any matter not in the statement certified by the 
court, he would present the question by bill of excep- 
tion, for the consideration of the appellate court. 

In no case, however, can a trial de novo be had in the 
Circuit court, unless the statute giving the right of ap- 
peal, expressly directs such a course tobe pursued. Af- 
ter the removal of the cause by appeal, errors are to be 
assigned in the same manner as in other cases, and there 
isno necessity for making as many distinct assignments 
on the evidence as there are facts involved. 

Having thus settled what is before the court for re- 
vision, it may be observed, that the investigation in de- 
tail of the numerous questions which have been argued, 
would prevent us from giving to the subject matters of 
our decision, that connection which is desirable; there- 
fore, we shall first determine the rights of the litigants, 
as shewn by the factsof the case, and then ascertain if 
such error exists in the record, as to require the reversal 
of the judgment of the Circuit court. 

The parties are severally the owners of landsin Dal- 
las county, which were purchased by them from the 
United States a short time before the institution of these 
proceedings,—-Johnson being the first purchaser. A stream 
of water of such magnitude as to warrant the erection 
of mills, flows through these lands, but its fall is not 
great enough within the space owned by both to admit 
ef more than one mill dam. Johnson owns the land 
which is situated nearest the source of thestream. Both 
parties have made application to the County court for 
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leave to build a dam and erect mills, and have sued out 
writs of ad quod damnum. Each one insists that his 
application was first made, and that thereby he is enti- 
tled to @ preference. Neither of them was content to 
await the adjudication of hisclaim by the County court, 
but both proceeded and erected dams and mills. The 
erection of the dam by Hendricks has caused the over- 
flow of- Johnson’s mill. Johnson urges that he acquired 
a prior right to the use of the stream, by reason of his 
being a prior purchaser from the United States; but it 
is not perceived that thisclaim is entitled to much weight, 
as the right to the use of the water of a stream is com- 
mon to all the owners of the adjacent lands, and is in- 
cident to their possession. It is true, that this right may 
be separated, so that one may be entitled to the exclu- 
sive use of the stream, but this can only be the case by 
the express or implied assent of those interested in the 
right. 

The United States have no other rights within the 
several states than as a landholder, and when they grant 
a portion of their domain, only such rights as are inci- 
dental to the land pass tothe purchaser. No other 
right is incidental to the land of Johnson than to use 
the water of the stream in common with all others, and 
he can claim nothing on this ground. 

By the rules of the common law, all proprietors of 
lands have precisely the same rights to waters flowing 
through their domains, and one can never be permitted 
so to use the stream, as to injure or annoy those who 
are situated on the course of it either above or below 
him. Should any one interpose an impediment to the 
flow of the stream to the injury of others, successive 
actions on the case would in the course of time compel 
its removal, or induce an accommodation of the injury. 
But though the rights of all are thus equal and capable 
of enforcement, the position of him who is nearest the 
source, is certainly preferable to that of one more dis- 
tant, for an impediment erected on his portion of the 
bed of the stream, could only annoy and injure those 
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above him. This, however, is a mere relative benefit 
for each proprietor is affected by it, when his right is 
considered with reference to another, who is yet lower 
down on the courseof the stream. Johnson occupying 
this relative position to Hendricks, as theowner of lands, 
would be protected by the common law in the use of 
any dam which he might choose to erect, if in so doing 
he caused no injury to Hendricks by withholding the wa- 
ter of the stream from him, and this superior right, re- 
sulting as before stated, from position merely, could only 
be divested by a compliance with the requisitions of the 
statute: but as this is a subject which will be considered 
hereafter in connection with the construction of the 
statute, it will not now be further discussed. 

‘The important question in this case, has very properly 
been stated by counsel, as arising out of the construc- 
tion of the statute. If the act of assembly is to be so 
construed as to prohibit, by implication, the erection of 
any mill, or if a inill when erected can be destroyed 
by one claiming aright under the statute, this case 
would require no further consideration, as it is clear 
that at the time of the judgment in the County court, 
Johnson’s was not a mill established by law. But in 
our Opinion, no such construction can obtain. This, we 
think, will sufficiently appear from a consideration of 
the inconvenience which existed at common law in re- 
lation to this subject. 

It has already been shown that no proprietor could 
overflow the lands above him by the erection of any im- 
pediment in the bed of the stream, without subjecting 
himself to numerous and oppressive suits, unless he was 
also the owner or proprietor of all the lands on the 
course of the stream, affected by the reflux of water 
from that cause. Such being the law, it followed that 
the instances were rare, in which mills could be erected 
without subjecting their owners to consequences which 
might prove ruineus, and the statute was evicently en- 
acted to obviate this mischief, existing in the common 
law. Forthis reason, the first act was entitled “an act 
Op 55 
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to encourage the building of public mills, and directing 
the duties of millers.” It was enacted as early as eigh- 
teen hundred and eleven, by the then Territory of Mis- 
sissippi.* The general provisions of this act are very 
similar to those of the statute now in force, which was 
enacted in eighteen hundred and twelve, and which is 
only an amendment of the former act. Neither the ons 
nor the other contains any provision by which the per- 
son acting under it is directly promised any immunity 
from prosecution or actions, nor are the rights of any 
proprietor to the uses of the stream of water directly 
divested by these enactments. Yet such must have been 
the intention of those who framed these acts, for oth 
erwise no conceivable object. could be attained by them, 
and no encouragement would be held out to build pub- 
lic mills, according to the title of the act, if those erect 
ing them were to continue subject to the onerous pro- 
visions of the common law. It has teen held in this 
court, that an action for overflowing lands would lie 
against a mill owner, even where the plaintiff liad ac 
quired title to lands injured thereby, after the erection 
of the mill—Lof.in vs. McLemore.t 

The checks and restrictions which are imposed on the 
applicant, direcily tend to prove that when the statutes 
are pursued, the judgment of the court is a complete 
authority to act as soon as the conditions imposed are 
complied with. 

If, then, these statutes confer and divest rights, it be- 
comes important to ascertain the period of time when 
they are conferred or divested. In order to this, the 
statutes must be examined; but before proceeding, it is 
necessary to detcrmine the extent of the prohibition 
contained in the fourth section of the act of eighteen 
hundred and eleven.t ‘This section followed others 
which presented a very similar mode of proceeding to 
that now in force, and provides that “it shall not be 








*® Laws of Ala. 622. 42 Stew. 123, $ Ask. Dig. 324, 8 3. 
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lawful for any person to erect a mill so as to overflow 
any other mill, or create a nuisance in the neighborhood 
—any thing herein contained to the contrary notwithstan- 
ding.” These words, which are italicised, are omitted 
in Mr. Aiken’s digest, but the effect which they must 
have in restraining any action by the County court, will 
be apparent from a slight examination. — In conferring 
benefits, or holding out inducements for erecting public 
mills, it was not to be anticipated that a legislature 
would authorise a direct and palpable injury to others 
~—they therefore provided, that no action of the County 
court should authorise the destruction of any other mill, 
and in all cases where such had been erected, no power 
was given to interfere with it by overflowing it, thus re- 
stricting any one who was a proprietor on the stream 
below, from injuring a mill owner above, but leaving him 
entirely to the law as itthen stood. If by his erection 
of the mill, any oe had been injured, this right of ac- 
tion was not interfered with, nor was the mill owner 
protected in any other manner than from intrusion from 
those below. So likewise, no act of the County court 
could be allowed to authorise or create a nuisance —such 
could always be abated in due courseof law. Thissec- 
tion must be coastrued to have the same controlling ope- 
ration over the whole act of eighteen hundred and 
twelve, as it had over the act of eighteen hundred and 
eleven, and no judgment or decree of the County court 
can now authorise the overflowing of a mill, orthe erec- 
tion of a publicnuisance. Then, to proceed to the con- 
struction of the law as it now stands on our statute 
book, as connected with the inception and completion 
of the rights to be acquired under it. 

The first section provides the manner of proceeding, 
when “any person owning lands on one side of any wa- 
ter course is desirous to build a water grist mill, saw 
mill, cotton gin, or other useful water works on such 
lands, and to erect a dam across the same for working 
said mill, and shall not himself have the fee simple pro- 
perty in the lands on the opposite side thereof, against 
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which he would abut his dam; or if he should have 
lands adjoining others through which it may be neces- 
sary to dig a ditch or canal in order to erect such mill 
on his own lands.” He is to make application to the 
clerk of the County court for a writ of ad gucd dam- 
num, Who is thereupon to issue such process, directed to 
the sheriff, commanding him to summons and enipannel 
seven freeholders or landholders to meet on the lands 
so proposed by him for the abutment, ditch or canal, on 
a certain day to.be named by the clerk and inserted in 
the writ, of which ten days previous notice shall be 
given by the sheriff to the proprietor: by the second 
section, is pointed out the duties of the jury of inquest. 
They are to be charged by the sheriff to view the land 
so proposed forthe abutment, and to locate and circum- 
scribe by certain metes and bounds, one acre thereof, 
having due regard to the interests of both parties, and 
to appraise the same according to its true value; to ex- 
amine the lands above and below, of the property of 
others Which may probably be overflowed, and to say 
what damage it will be to the several proprietors, and 
whether the mansion house of any such proprietors, of- 
fices, curtileges or gardens thereunto immediately be- 
longing, or orchards, will be overfiowed: to enquire 
whether in their opinion, the health of the neighbors 
will be materially annoyed by the stagnation of the 
waters, and if it be.a ditch or canal proposed through 
another’s land, then to enquire what damage the same 
may be tothe proprietor, and assess the seme according- 
ly. The third and fourth sections prescribe the manner 
in which the inquest shall be returned, and how the se- 
veral persons interested in the land so loceted or found 
liable to damage, shall be summoned, to shew cause why 
the applicant shall not have leave to build the mill and 
dam; and the fifth section declares that if the person 
proposing to build such mill and dam shall have the pro- 
nerty in the lands on bith sides of the stream, application 
shall be made in the same manner for a like writ, which 
shall be directed, executed and returned, as in the for- 


mer case. 
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The sixth. section then provides, that if on such in- 
quest or other evidence, it shall appear to the court that 
the mansion house of any proprietor, or the offices, cur- 
tileges or gardens thereunto immediately belonging, or 
orchards, will be overflowed, or that the health of the 
neighbors will be materially annoyed, ‘hey shall not give 
leave to build such mill and dam, but if these injuries are 
not likely to ensue, leave shall be given as aforesaid. 

The statute does not contemplate the exercise of any 
discretion by the court: if the proceedings are regular, 
and none of the injuries named in the statute are likely 
to ensue, the application must be granted. The statute 
does not appear to have provided for the determination 
of conflicting claims in relation to the appropriation 
under the statute, of the same Water power, and we 
must therefore determine from the terms used in the se- 
veral sections, on what. conditions the rights are to vest. 

The first section is explicit, that any person owning 
the land on one side, may make the application; and 
the fifth prescribes, the same form shall be pursued when 
the applicant is the owner of the lands on both sides. 
If none of the mnutters appear by the inquest or other 
evidence, which authorises the court to decide against 
the application, the leave must be granted, and as to all 
other matters, they become questions of compensation, 
and must be determined as such. Irom this it results, 
that the first applicant acquires an inchoate right to the 
privileges which are conferred by the statute ; and pro- 
vided he proceeds in the case with reasonable diligence, 
he is entitled to a decree establishing his mill—if any 
supposed adverse rights exist, they are such as can be 
compensated by the damages to be assessed by the jury 
of inquest, or by the court, on proper evidence. The 
second section authorises the jury to ascertain the lands 
above and below, of the property of others which will 
probably be overflowed, and to say what damage it will 
be to the several proprietors. 'The next section contem- 
plates that these proprietors may become parties to the 
Case at this stage of it, and if the jury of inquest has 

21. 
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not properly determined the damages, itis a subject 
which may be corrected by the court on the evicence 
offered, or it might be made the subject of an issue, and 
investigated before a jury under the act of eighteen 
hundred and twenty-one, section six.* And even in ca 
ses Where the jury of inquest have entirely omitted to 
mame a land proprietor as injured, by reason of which 
no process would issue, we consider that such an one 
would be entitled under the equity of the statute, on 
propounding his interest, to litigate the questions with 
the applicant, provided it was done at any time previous 
ia.the final decree. 

But although the application may thus give an in- 
choate right to him who first applies, it can only be 
made-compicte and operative by the judgment rencered 
in the case—and not even then, unless every condition 
required by the judgment is complicd with. ‘The se- 
venth section of the act, declares “ifthe party applying 
obtain leave to build said miil and dam, he shall, upon 
paying respectively to the several persons crtiticd to re- 
ceive the same, the value of the acre so located, and the 
damages which the jurors find will be done by over- 
flowing the lands above or below, or both by the canal 
or ditch,—become seized in fee simple of the said acre of 
land, and as much as may be necessary ior such ditch 
or canal; but if he shall not, within one year thereatter, 
begin to build the said mill, and finish it within three 
years,” the right to the land shall revert, &c. 

The statute, it will be perceived, prescribes no time 
within which the datnages assessed shall be paid; but 
as We huve hitherto determined, in a case Letween the 
same partics, at January term, cighteen hundred and 
thirty scvent—no right is perfect uniil the judgment is 
rendered and the damages arepaid. Ifthe party apply- 
ing for leave has, without waiting for the determination 
of the proper tribunals, proce:ded to erect his mills, he 
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must rely alone on his common law rights; and any one 
injured by the cie-ticn has all the common law reme- 
dies. 

The conclusion to whic’) we have arrived, with re- 
®pect to the potential form of the application, in confer- 
ring an inchoate right, requ res us to scrutinize the evi- 
dence on which the rarties severally rely to bring them- 
selves Within the description of prior applicants. The 
clerk ofthe County court test fics that Fendricks applied 
for Ieave in the last week of Se tember, eighteen hun- 
dred and thirty-three, and Johnson on the ninth ef Oc 
tober follow! ing. A writef ad quod damnum Was issued 
in favor of the first, on the first day of Cctober, eighteen 
hundred and thirty-three, and in favor of Johnson, on 
the ninth day of Cctober following. ‘hese writs were 
neither of them presecuted to effect; the inquest return- 
ed to the first was guashed, and no return appears in 
the record to that of Johnson—they may theretore be 
entirely Inid out of view. Other writs were sued out 
by the Ancprenaine vee were issued on the same day, but 
that of Hendrick ‘st in point of time, in which, how- 

ver, the time of cxecuting the inquest was left blank. 
This was afterwards filled up on the same day, and af- 
ter Jolinson’s writ had issued, perfect in its form. 

From the view we shall take of the record cvidence, 
it will be unnecessary to determine how far parol evi- 
dence is admissible, to shew the time ct which such an 
— is made, but as it isclearly so in the case of 
two records or pi pers s which are quasi records made on 
the same day, we prefer to rest our decision con this 
point. 

The act docs not require that any act should be per- 
formed by the applicant after » winkctiie the application. 
The issuing of the writ is the duty of the clerk, and it 
cannot be allowed that an error committed by him shall 
have the effect to prejudice the right of a party. If the 
writ had =n becn quashed for the reason that the blank 
described was in it w ss issued, yet the fact of his huy- 
ing mate the first apnlication, 1 1 gt 
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writ which might be sued out by him within a reason- 
able time «after the quashing of "the first writ. 

another reason which affords a most conclusive an- 
swer to ths objection, is this: that it was wholly unne- 
cessary to nsert any day in the writ for the execution of 
the inque:t, when the application was made by one 
who was the owner of the lands on both sides of the 
water cou:se, and the applicant did not seck for the 
condemnat.on of lands belonging to another, for an 
abutment, ditch or canal. ‘The only reason why, in 
such cases as seek a condemnation, a day is required to 
be inserted, is, that the sheriff is required to give the 
proprictor of the lands sought to be condemned, ten days 
notice of the time When the inquest is to be made. 
Hendrick, then, became entitled, by his application, to 
all the rights which the statute intended to bestow, un- 
less some of the causes Were then existing, which are 
contemplated by the act as reasons for denying the ap- 
plication, ‘The inquest, when returned, established that 
no mansion house, &c. would be overflowed, and al- 
though no judgment of the County court could authorise 
him either to overflow another mill, or create a nui- 
sance, yet these matters could also be enquired into by 
that tribunal, and, if established, would be decisive 
against the applicant. 

The learned judge who decided this case on the Cir- 
cuit, secius to have considered the evidence as very clear- 
ly establishing, that the erection of the dam by Hen- 
dricks did overflow a mill erected by Johnson, but did 
not advert to what is equally clear, that it was begun 
and erected after the application of the former. With- 
out entering into the inquiry, how far Johnson, who ne- 
ver attempted to obtain leave for his contemplated erec- 
tion, could protect himself under the plea that he had 
bona fiie begun the erection before any application made 
by another, we are clear that in the present case, he is 
without such a defence; for the evidence of two wit- 
nesses shews, that his mill was not begun until the day 
on which the first writ of Hendricks was issued. If 
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he afterwards proceeded to defeat the right thus ac- 
quired by his opponent, with a knowledge of the appli- 
cation, he is entitled to no commiseration; and if he 
acted ignorantly, he is without excuse, for the records 
of his county would always have informed him of the 
intention of Hendricks to obtain the leave of the proper 
tribunal to erect his mill and dam. On the other hand, 
if Hendricks, without the authority of law, has pro- 
ceeded with an erection which has caused injury to 
Johnson, the latter has his remedy, but it is not here 
that relief can be given. 

So far as the evidence tends to show any damage to 
what is termed the old mill of Johnson, we are satisfied 
that the weight of it is against the position; but should 
subsequent devalopements establish the fact, it is one for 
which there is ample remedy, as no judgment rendered 
in this case could in any way affect his right to remain 
undisturbed in that mill. 

The objection to the rejection of some part of the 
evidence given by the witness Ritchey, would be enti- 
tled to much weight, if it had in point of fact been re- 
jected, but it all appears in the statement of the evi- 
dence sect out in the record. It does not appear to have 
been excluded, nor was the witness rejected. ‘The evi- 
dence is before us, and, when considered by the court, 
is outweighed by that of several other witnesses testi- 
fying to the same matters. We have not therefore deem- 
ed it important to enquire whether he wasso interested 
as to be an incompetent witness. 

Th? evi lzate before the County court in reference to 
the damazes sustained by Johnson, was directed solely 
to the inquiry of the value of the mill. It appears not 
to have been made a question whether any damage was 
done to his lands by reason of overflowing them. As 
the erection of the mill by him was after the applica- 
tion made by Hendricks, it was not a subject matter of 
compensation under the statute, and no damages should 
have been allowed to him. 

Althouzh from the general principles which we have 
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laid down, we might now announce our judgment on 
the whole case, yet we prefer, in order to settle the 
practice under this statute, to state, that a plea in abate- 
ment cannot be sustained to a writ of ad quod damnum; 
itis wholly an er parte proceeding, until the return of 
the inquest, when any one interesied in the subject mat- 
ter may appear with or without process served on him, 
and contest the claim. If defects appear in the writ or 
inquest, they can be reached by a motion to quash the 
same, which if done, other process could be awarded, 
and on its return, the cause could proceed to final judg- 
ment, when an appeal could be had by any one previ- 
ously before the court. 

It is not coriceived necessary to make a particular ap- 
plication of the questions decided, to the several points 
raise in the assignment of errors in either court; it is 
sufficient to announce, that all are covered by what has 
been said. 

_ Our judgment is, that the decree of the Circuit court 
be reversed, and we proceed to render such decree as we 
think that court should have done. We reverse the de- 
cree of the County court, so far as it adjudges any dam- 
ages to be paid to Johnson by Hendricks, and in all other 
matters it is aflirmed. The costs of the Circuit court 
and of this court, are decreed against the defendant in 


error. 
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MARR, @x’X, VS. M CULLOUGH, adm’r. 


Where a legacy is given generally, without appointing the 
time for its payment, it vests immediately upon the testator’s 
death, though it be not demandable until the expiration of 
the period defined by law, after the grant of letters testamen- 
tary, and if the legatee die before he is allowed to adopt co- 
ercive measures with a view to its recovery, his personal re- 
presentative will be entitled to the legacy. 


. Legacies payable after the death of the testator, are either 


vested or contingent, and where the testator annexes ¢ime to 
the payment only, the legacy will be vested, but if to the gift 
itself, it will be contingent. 


. Where it appears from the construction of the whole will, 


that the testator intended the legacy should not vest until the 
time prescribed for the payment, and when the event upon 
which payment is directed is uncertain,—there, the legacy 
will not be vested upon the maxim, dies incertus in testa- 
mento conditionem fact. 


. Where a legacy is contingent, no interest will pass to the ex- 


ecutors or administrators of the legatee, if he dic before the 
period arrive for the legacy to vest. 


_ It has been often held, that the gift of a personal legacy, to be 


paid upon a future uncertain event, with the direction to pay 
to the legatee the entire interest accruing in the mean time, 
sufficiently indicates that it was not the testator’s intention to 
make the legacy conditional. 


. Yet it has been said, that a legacy payable at a future time, 


will not vest where less than the whole amount of interest is 
ordered to be paid annually, or where it is to be paid out of 
another find, or where the legacy is given out of real estate. 


. Batif from a view of the whole will, it appcar, that the tes- 
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tator intended to make the interest a subject of bequest until 
a future period, and the principal was then for the first time 
to be taken.out from the residuum of the estate, aid paid to 
the legatee, the legacy does not vest,—the gift of the interest 
and principal is separate and distinct, and the time of the 
payment of the principal is of the essence of the gilt. 


g, Secus, where no intention can be gathered from the will, to 
countervail the legal inference that the gift of tLe interest 
vests the principal. 


9, Where the corpus of a legacy was given to the executors as 
trustees, With a postponement of the payment to an indefinite 
period, depending upon an exercise of their discretion, with 
the direction that the interest shou!d be paid in the mean- 
time, the legacy, upon the authority of precedent, as well as 
upon principle, vested in the legatee, imnicdiately on the death 
of the testator. 


JQ, And an administrator does not occupy a more favorable po- 
sition in regard to the payment of a legacy, thus bequeathed, 
than his intestate (the legatee) did, and cannot therefore be al- 
lowed to urge an objection to the payment to the intestate 
while living, which would not have been available, if made 
by the intestate himself. 


11, So, where a legatee in his life time, had received the full 
amount of such a legacy, the discretion of the executor exer- 
cised in the payment, cannot be impeached by the personal 
representative of the legatee. 


Error to the Circuit Court of Tuscaloosa county 
exercising Chancery jurisdiction. 

Bill to charge an executor for a legacy alleged to 
have been improvidently paid. 

On the first day of March, eighteen hundred and 
thirty-four, James McCullough, of the county afore- 
said, administrator, de bonis non, of the estate of Benja- 
min Franklin Spencer, deceased, who died intestate, in 
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said county, on the first day of February, eighteen hun- 
dred and thirty, came, and filed his bill against Nancy 
G. Marr, executrix of the last will and testament of 
Wiliam M. Marr, deceased, which bill stated’: That, 
on the seventh day of September, eighteert hundred 
and twenty-six, John Spencer,senior, of the saidcounty 
of TuScaloosa, made his last and will aud testament, in 
writing, and which was duly signed and published by 
him, and attested in such manner as by law required 
for bequeathing revl and personal estate, and appoint- 
ed William M. Marr, Edward B. Elhott, and Thomp- 
son Windham, executors of his said last will aad testa- 
ment : That the testator, on the first day of October, 
in the year last aforesaid, diad, possessed of avery large 
real and personal estate, and the will was duly proved 
in the Orphans’ court of said county, and the execu- 
tors aforesaid took upon themselves the execution: 
That Windham subsequently resigned his trust as ex- 
ecutor, when the whole daties of the execution of the 
will, devolved on said Marr and said Elliot: That the 
ninth item of the will bequeathed to the testator’s son, 
Benjamin Franklin Spencer, (intestate of the com- 
plainant,) one thousand dollars, to remain in the hands 
of the executors as trustees, for his benefit, the interest 
of the same to be paid yearly to him by the execu- 
tors, bnt the executors were charged never to pay to 
the saidson, any part of the thoussad dollars, until 
they should be thoroughly satisfied that hé would pru- 
dently manage ‘the same, &c.: That by the twelfth 
item of said ast will and testament, after directing 
that all his just debts, and the expenses of settling his 
estate, be first paid,—the said testator willed as ; fol- 
lows: The balance of his estate not specially be- 
queathed, it was his will should be sold by the execu- 
tors, upona credit of twelve months, taking bond with 
sufficient security, reserving an acre of land, includ- 
ing the grave yard on the plantation on which the tes- 
tator lived, and the mone ys arising from the sale of all 
Gp, 56 
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the personal and real estate not bequeathed, should be 
upplied to the payment of the .xonied legacies; and 
after satisfying the same, one hundred dollars was ap- 
propriated to enclose the grave yard ; the remaining 
patt of the estate, alter paying ‘debts and expenses, 
and the special bequests designated, w ~ to be divid- 
ed as follows, to wit: 1. Henry W. Spencer and 
sarah Jane Spencer, children of John Spencer, were 
to have one eighth, to be kept and loaned out upon in- 
ierest, until either of them might marry, or arrive at 
tull age, then the said eighth part to be equally d divided 
between them. After ‘several other bequests of the 
residuary part of the estate, the said will procceded, 
ws follows, to wit: “likewise to the said executors, in 
trust for Benjamin Franklin Spencer, one eighth, to 
be managed as the bequest heretofore made for his 
benefit.” 
_ The bill then charged, that the legacy of one thou- 
sand dollars, by the said last will and testament given 
to complainant’s intestate, and the said one eighth part 
of the residuum of the estate of the testator, so as afore 
said given to the executors, in trust for the benefit of 
c omplainant’s intestate, were so given by reason of the 
prodigal and intemperate habits of said le gatee, to 
P wevent any imprudent waste of the legacies, ‘and that 
the yearly interest arising from them might afford to 
the legatee a comfortable and suitable maintenance, 
until he should reform ‘and refrain from his prodigal 
and intemperate habits. 

The bill further stated, that the executors, Marr 
and Elliot, continued to perform the duties and trust 
in them reposed by the will, until the fourteenth day 
of January, eighteen hundi el and thirty-one, when a 
final settlement of the estate of the said testator was 
made, i in the Orphans’ court of the county of T'usca- 
loosa, on which settlement a decree was made and 
signed by the judge of said court, by virtue of which 
decree, said Marr, executor as aforesaid, became and 
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was bound to pay to said intestate of the complain- 
ant, the sum of twelve hundred and eighty-seven dol- 
lars and twenty-five cents, according to the terms and 
conditions of the will, being a part of the legacies be- 
queathied to the said intestate. 

After the making of the said final settlement and 
decree as aforesaid, said Marr died, leaving a very 
large estate, both real and personal, and the : said sum 
of twelve Sead lred and eighty-seven dollars and twen- 
ty-five cents, in said decree mentioned, remained in 
his hands at the time of his death. Before the death 
of said Marr, he made and published his last will and 
testament, by which his wife, Nancy G. Marr, the de- 
fendant, was appointed his sole executrix. After the 
death of Marr, the defendant caused his last, will and 
testament to be prov ed accordin: x to law, in the Or- 
phans’ court of said ¢ —. and took upon herself the 
burthen of the execution of said will, and so the com- 
plainant said, the said Nancy G. Marr, the defendant, 
the executrix as aforesaid, became chargeable with 
the payment of that portion and amount of the lega- 
cles bequeathed to complainant's intestate, by the will 
of his said father, the said John Spencer, senior, de- 
ceased, mentioned and specitied in said decree, and 
by the said decree directex | to be paid to the said in- 
testate, ac ecording to the terms and conditions of the 

said last will and testament of said John Spencer, 

senior, deceased, in the same manner as the said Wil- 
liam M. Marr was, during his life time, and still would 
be, were he now living. ‘ 

After the death of the said William M. Marr, and 
after his will had been proved as aforesaid, to wit, 
on the first day of February, eighteen hundred and 
thirty-two, the said Benjamin Franklin Spencer died, 
in the county of Tuscaloosa, aforesaid, intestate, leay- 
ing several brothers and sisters, his heirs at law, with- 
out having in any wise reformed his prodigal and in- 
temperate habits, so as to have entitled himself, at any 
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time, to the payment of the legacies soas aforesaid 
bequeathed to him by his father’s will, or to have au- 
thorized and justified the said executors in the pay- 
ment of the same, or any part thereof, save only the 
legal interest annually accruing on the same, to which 
he was entitled yearly for his support. After the 
death of Benjamin Franklin Spencer, to wit, on the 
fourth day of February, éighteen hundred and thirty- 
three, (none of the kindred of said Benjamin Franklin 
Spencer, or any of his creditors entitled to the admin- 
istration of his estate, having applied for administra- 
tration thereof,) administration of all and singular, the 
goods and chattels, rights and credits, which were of 
the said Benjamin Franklin Spencer, deceased, at the 
time of his death, was committed to William Y. Glover, 
then and still sheriff of said county of Tuscaloosa, ac- 
cording to the statute in such case made and pro- 
vided. 

Afterward, to wit, on the twentieth day of Febru- 
ary, in the year eighteen hundred and thirty-four, com- 
plainant, in right of his wife, Rebecca Jane, daughter 
of John Spencer, senior, deceased, and sister of the 
said Benjamin F. Spencer, deceased, entitled toa distri- 
butive share of the estate of the said Benjamin Frank- 
lin Spencer, obtained 2a. revocation of the letters of 
administration, granted to the sheriff as aforesaid, and 
obtained a grant of the same from the County court, 
as administrator de bonis non, and qualified accordin 
to law, and the said sum of twelve hundred and eighty- 
seven dollars and twenty-five cents, being a portion 
and part of the legacies bequeathed, as aforesaid, to 
complainant's intestate, and by the decree of the Or- 

hans’ court, ordered and directed to be paid by the 
said William M. Marr, as executor as aforesaid, being 
a part of the estate of the intestate, at the time of 
granting of the letters of administration, as aforesaid, 
to complainant, remained unadministered by the said 
William Y. Glover, as sheriff and administrator, ag 
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aforesaid ; the whole, or any part thereof, having at no 
time been paid to, or received by him. 

The bill further stated, that by reason of the premi- 
ses, complainant became entitled to demand and re- 
ceive, from said Nancy G. Marr, executrix, as afore- 
said, and she, said executrix, was bound to pay to com- 
plainant, as administrator, the said sum of twelve 
hundred and eighty-seven dollars and twenty-five 
cents, decreed to be paid by said Marr, according to 
the terms, legal effect, and conditions of the decree, 
and of the last will and testament of said John S Spencer, 
senior, deceased, and to that end, complainant had re- 
quested defendant to pay the same, which she had re- 
fused to do, pretending that she was not bound to pay 
the same, and that said sum of money had been paid 
to complainant’ s intestate, &c. 

All of which was contrary to equity, &c. 

The bill prayed for a full, true, and explicit answer 
to the matters charged and stated,—for the writ of 
subpoena, and that defendant, as the executrix of Wil- 
ham M. Marr, deceased, might be decreed to pay him, 
complainant, administrator as aforesaid, the said sum 
of twelve hundred and eighty-seven dollars and twen- 
ty-five cents, Xe. 

The bill was accompanied with a copy of the will, 
and of the order of the Orphans’ court of Tusca- 
loosa, decreeing the payment of the sum of money 
mentioned in the bill. 

In answer of Nancy G. Marr, administratrix of 
William M. Marr, deceased, defendant to the bill of 
complaint of James McCullough, as administrator de 
bonis non of Benjamin I’. Spencer, deceased—stated : 

That.respondent was informed and believed, that 
the testator, Spencer, did make his last will and testa- 
ment of the date and purport as in the bill alleged, 
and afterwards departed this life; and that by the said 
will, William M. Marr, Edward B. Elliot, and Thomp- 
son Windham were appointed executors: That testator 
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left a large real and personal estate ; that the will was 
proved, as stated in the bill, and the executors under- 
took the administration thereof; after which, said 
Windham resigned as executor, as stated in the bill, 
and the execution of the will devolved on the said 
Marr and said Elliot. 

The answer admitted the copy of the will attached 
to complainant’s bill to be a true copy, but denied that 
any thing contained in the will, author.zed the in- 
ference drawn therefrom, that the legacics given to said 
Benjamin F. Spencer for his use, were so given by rea- 
son of the prodigal.and intemperate habits of said Ben- 
jamin. Respondent was advised, that in ordinary 
cases, clear cf ambiguity, no other mode of ascertain- 
ing the testator’s intention could be legally resorted 
to, but a fair, reasonable, and common sense interpre- 
tation of ihe words used in the will, and by this test 
it appeared that, for some reasons, the testator chose 
to leave the legacies intended for the said Benjamin 


*#, payable whenever his executors should believe the 


legatee would prudently manage the scme. Nothing 
was said in the will of said legatee’s being prodigal, or 
intemperate, but it was virtually said that he w as de- 
ficient in prudence enough to manage the legacies left 
him; when he obtained that prudence, in the opinion 
of the executors, or such of them as administered the 
will, they were authorized to pay him the legacies. 
The answer admits that Marr and Ellict, after the 
resignation of Windham, continued to dischar rge the 
duties of executors, until the fourteenth day of Jemn- 
ary, eighteen hundred and thirty-one, when a final 
settlement of the estate was made, and a decree ren- 
dered, as set forth in the bill of complaint and append- 
ed to the same, by which the testator of respondent 
was ordered to pay to said Benjamin IF’. Spencer, the 
sum of twelve hundred and eighty-seven dollars and 
twenty-five cents, and that he was bound to pay the 
same, subject to a deduction of any amounts he had 
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reviously paid, on account of the legacies, to said 
Ben; amin F’. aecording to the terms and conditions of 
eee last will and testament of said John Spencer, se- 
nior, deceased, 

Respondent admitted that, after the making of said 
final settlement and decree, as aforesaid, to wit, on the 
first day of September, eighteen hundred and thirty- 
one, the said William M. Marr departed this life, leav- 
ing a considerable estate, both real and personal, but 
denied that the sum decreed, as aforesaid, to be paid 
tosaid Benjamin F., or any part thereof, was remain- 
ing ia the hands of said Marr, but averred that on the 
eleventh day of February, eighteen hundred and thir- 
ty-one, he paid and wholly satisfied the {ull amount he 
was bound to pay said Benjamin F., who executed to 
said William M. Marr. a receipt sail release for one 
thousand four hundred and twenty-three dollars, in full 
of the principal and interest due him, said Benjamin F. 
as one of the legatees of said John Spencer, senior, 
deceased, a copy of which was appended to the an- 
sewer. ‘I'he payment was made pursuant to the in- 
Junctions of the will, as said Marr was legally advised, 
and in a conscientious discharge of the duty and trust 
reposed in him by the will. William M. Marr made 
and published his will, as alleged in the bill, and ap- 
peinted respondent executrix of the same, and after- 
wards departed this life, and respondent took upon 
herself the execution of the same, as alleged in the 
bill; but respondent denied that she thereby became 
ehar geable as executrix with the payment of any por- 
tion of the legacies bequeathed to complainant’s in- 
testate—the same having been fully paid off and satis- 
fied, as aforesaid. 

Respondent was unable to state what the habits of 
said Benjamin F. were previously to his death, but 
denied that he had not so conducted himself, at some 
period between the decase of his father and his own 
death, as to entitle himself to a payment, under the 
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will, of the legacies bequeathed him, by inducing a 
satisfactory conviction that he would prudently man- 
agethe same. Respondent relied,.also, upon the statute 
of non-claim—the period of eighteen months having 
elapsed after the issuance to her of letters testamenta- 
ry, under the will of her husband, and before applica- 
tion of any sort, from any quarter, was made to her 
in relation to the legacies aforesaid. Defendant also 
demurred to the bill—because, 

1. It was not alleged that payment of said legacies 
had not been made to said Benjamin F. in his life 
time. 

2. Because it appeared by the bill that no demand 
of payment, or presentation of a claim of said legacies, 
was made to said defendant, as executrix as aforesaid, 
within eighteen months after letters testamentary were 
granted to her, as aforesaid, &c. 

The receipt appended to the answer was dated on 
the eleventh day of February, eighteen hundred and 
‘thirty-one, and signed and sealed by 5b. F. Spencer, 
and stated, that he had, on that day, received of Wil- 
liam M. Marr, one of the executors of the last will 
and testament of his father, John Spencer, senior, de- 
ceased, one thousand four hundred and twenty-three 
dollars, the same being the full amount due him from 
said Marr, on account of the moneys received by said 
Marr, as executor as aforesaid, and according to a final 
settlement made by the Court, on the eighteenth day 
of January previous ; and he released said Marr from 
all further claim, or claims, on account of his portion 
of his father’s estate, &c. 

The evidence submitted, showed that the legatee, 
the intestate of the complainant, had lived a very dis- 
solute and intemperate life, from the time of the death 
of his father until his own decease, though there were 
occasional indications of reform, and periods of absti- 
nence. 


It appeared to the chancellor that, by the bill, and 
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the exhibits accompanying it, John Spencer, senior, 
deceased, in the year eighteen hundred and twenty- 
61x, made his last will and testament, in which was a 
bequest to his son, B. F. Spencer, of one thousand 
dollars, and also, one eighth part of the residue of tes- 
tator’s estate, after the payment of his debts, and cer- 
tain specific legacies, which the testator directed to 
remain in the hands of his executors, as trustees, for 
the benefit of his said son, the interest to be paid year- 
ly for his support. ‘The will charged the executors, 
never to pay the son, said B. F. Spencer, any part of 
the thousand dollars, until they should be thoroughly 
satisfied that he would prudently manage the same. 
The same ivjunction was imposed as to ‘his residuary 
share. At a final settlement before the judge of the 
Orphan’s court, respondent’s testator was decreed to 
pay to said B. I. Spencer the sum of twelve hundred 
and eighty-seven dollars and twenty-five cents, to be 
paid according to the terms of the will. 

It appeared further to the chancellor, that the an- 
swer of respondent admitted all the material allega- 
tions in the bill, but insisted that B. I’. Spencer reform- 
ed, and that the testator of respondent paid him the sum 
decreed to be paid. But upon examining the testimony 
with great care, the chancellor was of opinion, that 
the evidence did not show that B. F. Spencer did, at 
any time, reform his habits so as to authorize the pay- 
ment of the legacies bequeathed to him by his father’s 
will. Admitting, therefore, that the money was paid, 
as insisted by the respondent, it was paid in violation 
uf the trust reposed in the executors by the testator, 
and afforded no defence to a recovery. 

It was therefore ordered, adjudged and decreed, 
that the respondent pay to the complainant as admin- 
istratur, the sum of twelve hundred and eighty-seven 
dollars, and twenty-five cents, and interest on the same, 
from the date of the decree of the Orphan’s court, 
and also the costs of the suit, both to be levied of the 
effects of the respondent’s testator. 
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From this decree defendant prosecuted her writ of 


-error—and at the present term of the Supreme court, 


the plaintiff in error assigned, that in the decree afore- 
said, the court below erred — 

1. Because the chancellor did not sustain the re- 
spondent’s demurrer to. complainant's bill ; 

2. Because the court below decreed in favor of the 
complainant, and 

3. Because costs were decreed against the respon- 
dent. 
_ Crabb, for plaintiff in error. 

Lillis § Peck, contra. 


COLLIER, C. J.—The questions arising in this case 
are— 

First. Does the bequest of one thousand dollars by the 
will of John Spencer, senior, to his executors ix ‘rust, to 
be paid to the intestate of the defendant in error, when 
the exccutors “shall be thoroughly satisfied that he will 
prudently manage the same,” with the direction of the 
payment annually of interest thereon, in the meantime, pass 
a vested legacy ? 

Second. Does the proof in the cause establish a pay- 
ment by the plaintiff’s testator to the defendant's intes- 
tate in hislifetime. If it does, can the defendant coerce 
a second payment, though the legacy had vested in his 
intestate ? 

1. If alegacy be given generally, without appointing 
the time for its payment, it vests immediately uyon the 
testator’s death, though it be notdemandable vntil the 
expiration of the period defined by law, after the grant 
of letters testamentary. It is an interest in presenti 
solvendum in futuro, and if the legatee die before he is 
allowed to adopt coercive measures with a vicw to its 
recovery, yet his personal representative will be entitled 
to the legacy. But whena period beyond the testator’s 
death, is prescribed by the will for the payment of the 
legacy, it often becomes a perplexing question whether 
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it is vested or contingent. In the solution of this ques- 
tion, as in all others, arising upon the construction of 
wills, the intention of the testator exerts a controlling 
influence, When it is possible to be known by the aid 
of those rules which are established by law for its as- 
certainment. The construction of a will being settled, 
it may be laid down that the legacy will be vested, if 
the testator annexed ¢ime tothe payment only; but if to 
the gift, then it will be contingent. And where contin- 
gent, no interest will pass to the executors or adminis- ° 
trators of the legatee, if he dies before the period ar- 
rives for the legacy to vest. 

It may be remarked, that the rule which considersa 
legacy as vested, Where given in terms immediate, and 
the payment alone postponed, is itself subject to excep- 
tions. Among these, may be enumerated the cases 
where it appears from a construction of the whole will, 
that the testator intended that the legacy should not vest 
until the time when it was to be paid, and where the 
event, upon which its payment is directed, is uncertain 
as to its taking place—upon the maxim, dies incertus in 
testamento conditionem facit. But this latter exception, 
will not apply in all cases where the event upon which 
the payment of a legacy is directed, is uncertain, and al- 
ways gives place to the meaning of the testator, where 
it appears from a view of the entire will, that he did 
not intend to make the legacy conditional. 

And it has been often held, that the gift of a legacy, 
to be paid upon a future uncertain event, with the di- 
rection to pay to the legatee, the interest accruing in the 
meantime, sufficiently indicates that it was not the tes- 
tator’s intention to make the legacy conditional. 

In Fonercau vs. Fonereau,* there appeared to have been 
a devise of one thousand pounds to an infant, which 
the testator authorised his executors to lay out on such 
securities as they should see fit, and the interests or in- 





* 3 Ak. 645. 
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come thereof,:to be applied towards the education of 
the legatee as they should think proper, and also to ap- 
ply a part of the principal to put him apprentice, and 
the remainder to be paid him when he shall have at- 
tained his age of twenty-five, and not before. The Lord 
Chancellor, among other things, said: “It is true, there 
is a distinction, where a legacy is given to one at his 
age of. twenty-one—there it is not vested: this distine- 
tion now is absolutely settled. But there are cases, 
where, when a testator gives interest in the meantime, 
he gives a property in the principal, wnless something 
arises on the face of the will, to take off the force of 
it.” And it was holden that the legacy vested, and the 
securities were directed to be transferred to the repre- 
sentatives of the legatee—he having died before he “at- 
tained his age of twenty-five.” 

In Booth vs. Booth,* the testator having devised and 
bequeathed the larger portion of his real estate, “gave 
alk the residue of his estate and effects, which should 
- Temain after paying his debts, &c.” to certain trustees, 
“then executors, &c. upon trust, as soon after his de- 
cease as conveniently might be, to collect and get in the 
Same, and invest the same from time to time in some of 
the public funds, &c., and upon trust, pay the dividends 
and produce thereof, as the same should from time to 
time become due, equally to his grand nieces, &c. until 
their respective marriages, and from and immediately 
after their respective marriages, to assign and transfer 
their respective moieties or shares thereof, unto them 
respectively.” One of the legatees being dead without 
ever having been married, it became material to ascer- 
tain whether the legacies: vested. ‘The Master of the 
Rolls, decided that the legacies to the grand-nieces ves- 
ted, upon the grounds that the dividends and produce 
Were required to be paid, previous to the marriages of 
either, and for the additional reason, that they were the 





*4 Ves. R. 400. 
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bequest of a residue; and thereupon directed the moiety 
of the deceased legatee to be paid to her executor. So 
in Monkhouse vs. Holmes,* one of the principal questions 
discussed was, whether a bequest to trustees of eight 
hundred pounds, to pay the interest to the testator’s wife 
for life, and then in parts and shares to legatees desig- 
nated by the will, gave a vested interest to the several 
legatees. Lord Loughborough considered that the form 
of the bequest clearly indicated the intention of the 
testator not to annex time to the substance of the gift, 
but only to its payment. It may be remarked general- 
ly, that if the day is certain when a legacy is to be 
paid, the legacy is vested, “but where uncertain, the 
true question will be, whether it is in the nature of a 
condition.” If it be a condition, time is annexed tothe 
substance of the gift, and the legacy does not vest, until 
the arrival of the appointed period, or the happening 
of the event. In the case last noticed, Cloberry’s caset 
is cited, in which Lord Nottingham said, “the giving 
interest shews no contingent legacy was intended.” 
This doctrine was elaborately considered in Paterson 
vs. Ellis’ ex’rs,t by the Court of errors of New York; 
and it was there determined, that where the gift of a 
legacy is absolute, and the time of payment only post- 
poned, as where a sum of money is given to be paid to 
the legatee when he shall attain a certain age, time not 
being of the substance of the gift, postpones the pay- 
ment, but not the vesting of the legacy; and if the le- 
gatee die before the period appointed, his representa- 
tives are entitled to the money. But where the legacy 
is given when the legatee shall attain, or provided he does 
attain the age prescribed, ¢ime is of the substance of the 
gift, and the legacy does not vest until the contingency 
happens. And even where the legacy is given when the 
legatee attains a certain age, if the testator directs the 
interest of the legacy to be applied in the meantime for 





*1 Bro. Ch. R. 298. +2 Vent. 342. +11 Wend. R: 259. 
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the benefit of the legatee, there being an absolute gift 
of the interest, the principal will be deemed to have ves- 
ted. Sothe legacy will be deemed to have vested, if the 
trustee be invested with a discretion to pay it before the 
time specified in the will. Without noticing more par- 
ticularly the great number of authorities, upon the ap- 
plication of this exception to the maxim of dies incertus 
in testamento conditionem facit, We shall content our- 
selves merely wiih a reference to some of them. Col- 
lins vs. Metcalfe*—Stapleton vs. Checlet—Heath vs. Hoaih: 
— Walcott vs. Hallj—Dodson vs. Hay|-—Hanson vs. Gra- 
ham%— Lane vs. Goudge**—Leake vs. Robinsontt—Jones 
vs. Mackelvaintt— Livesey vs. Livesey§i—Pulsford vs. Hun- 
ter|||| —Vawdly vs. Geddes %%— Builer’s note to Fearne 
Cont. Rem. 553— Green vs. Pigot***—May vs. Woodtit— 
Cave vs. Cavettt— Van vs. Clark}ii—Piercy vs. Roberts|\\\. 
But it has been said the gift of the accruing interest, or 
a direction to apply it for the benefit of the legatee, will 
not vest the legacy, if the amount given for maintenance 
be not co-extensive with the whole amount of the inter- 
‘est, or if it be, to be paid out of another fund.4%% It 
has been also said that where legacies are given out of 
real estate, the gift of interest immediately will not have 
the effect to vest the legacy.—Prouse vs. Abingdon****— 
Smith vs. Smithtttt—Pearce vs. Lowmanttti— Watkins vs. 
Cheek§83s—Carter vs. Bletsoe|\\\\|\|\ Hubert vs. Parsons§ 44% 
—FPaterson vs. Ellis’ ex’rs.***** And it has been deter- 
mined that where a testator made a bequest of legacies 
to infants when they should attain the age of twenty- 
one years, and appointed a trustee during their minori- 





*1 Vern. 462. +2 Vern.673. {2 Bro.Ch. R.4. §Ibid, 305. |i Ibid, 
404. 6 Ves. 239. **9 Ves. 229. {tt2’Meriv. 386. tt1 Russ. Ch. 
R. 220. ais 3 Cond. Ch. R. 399. ||||3 Bro. Ch. R. 416. 94 Cond. 
Ch. R. . ***1 Bro. Ch. R. 104-5. ttt3 Bro. Ch. R. 471. Ttt2 
Vern. 508. §§§1 Atk. 510. |Il6 Cond. Ch. R. 469. [J Bro. Ch. 
R. 416; 6 Ves. 249; 2 Meriv. 386-7; 4 Cond. Ch. R. 389; 1 Roper’s 
Leg.497. ****1 Atk. 482. tftf2Vern. 92. tttt3 Ves. 135. §§66 1 
Cond. Ch. R. 416. |IllII|2 Vern. 617. TTTT2 Ves. 262. ***** 11 
Wend. R. 272; see also] Atk. 512-556; 
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ty, the appoiiitment of a trustee, indicated the testator’s 
intention, that the legacy should vest, “as there could 
not be a trustee of nothing”’—Branstrom vs. Wilkinson* 
— Paterson vs. Hillis. But we do not feel ourselves called 
on to consider these several questions here, as in the case 
before us, there isa direction to pay the entire interest of 
a personal legacy, Which sufficiently manifests the testa- 
tor’s intention, that the legacy should vest. 

In the construction of wills, we have already said 
that the testator’s intention, where consistent with the 
law, must prevail. Now as the intention is only implied, 
that a legacy shal] vest, from the direction to pay inter- 
est until the principal is due,—if from a view of the 
whole will, it appears that the testator intended to make 
the interest a subject of the bequest, until some future 
period, and the principal is then for the first time to be 
taken out from the residue of his estate and paid tothe 
legatee, it is clear that the legacy does not vest. “Be- 
cause the gift and the payment of it are one and the 
same, and it was the intention of the testator to maké 
the gift of the interest and the capital separate and dis- 
tinct, so as to constitute the time appointed for payment 
of the principal, the very essence of the gift of it." But 
if no intention can be gathered from the will, to coun- 
tervail the legal inference, that the gift of the interest 
vests the principal, the represeritatives of the legatee- 
will always be entitled. In the present case, the corpus. 
of the legacy was given to the executors as trustees, With 
a postponement of the payment to an indefinite period, 
depending upon a careful and honest exercise of their 
discretion. The legacy then, not only upon the author: 
ity of precedent, but upon principle also, vested in the 
defendant’s intestate, immediately on the death of John 
Spencer, the testator. 

2. It is sufficiently shewn by the proof, that the testa- 
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*7 Ves. 422. ft 11 Wend. R. 274. [1 Roper’s Leg. 500; 3 Ves. 363; 
12 Ves. 75; 3 Atk. 219; 2 Meriv. 363. 








524 REPORTS OF CASES IN &C, 


tor of the plaintiff in error, paid to the defendant’s in- 
testate the entire amount of his legacy, either in money 
or in something else esteemed by him as an equivalent, 
and obtained his receipt in full, after the rendition of 
the decree by the judge of the County court. And the 
only question remaining to be considered, is, whether 
such payment was a legal satisfaction of the legacy. 
The defendant in error cannot occupy a more favorable 
position than his intestate did while living, so as to ena- 
ble him to urge an objection to the payment, which 
would not have been available, if made by the intestate 
himself. It might be granted, that the plaintiff’s testa- 
tor did not exercise his discretion with wisdom or even 
in good faith, in paying to the intestate his legacy, and 
yet the defendant is not entitled to recover, if there was 
a Satisfaction in point of fact. The intestate could not 
have been heard to allege his incapacity to manage his 
own affairs with prudence, as a reason why his legacy 
was unsatisfied: to have entertained such an objection, 
would be to allow one to profit by hisown wrong. The 
legacy then, having vested in the intestate of the defen- 
dant, it was competent for him either to have released 
it, or to have received it in possession—and it appearing 
from the proof, that it was fully paid to him, there was 
no interest left to be transmitted to his administrator, 
by the grant of administration: and as the death of the 
legatee could not revive the charge against the plain- 
tiff, it follows, that the defendant has no cause of com- 
plaint against her. 

The decree of the Circuit court is therefore reversed ; 
and this court rendering such decree 4s should have 
been rendered by the Circuit court, doth order, &c. the 
bill to be dismissed, and the costs of this court and the 
court below, to be paid by the defendant in error. 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME, 


ABATEMENT. 

1. Where one of several plaintiffs in error, dies before er- 
rors assigned, the suit does not abate. The suggestion of 
the death is all that is required, and the case may pro- 
ceed in the name of the survivors.— Gregg et al. vs. Be- 


ACCOUNTS. 
1. Open accounts do not necessarily carry interest, and if 
they do, it is in the power of the plaintiff to release the 
same ; and thus bring his claim below the sum of twen- 
ty dollars; and so prove the demand by his own oath.— 
Murfs vs. Harding et al............0%0 nanan Sool ee 


ACTION. 
1. At common law an action could not be maintained by 
an executor or administrator, to recover damages for an 
injury done to either the person or property of the tes- 
tator or intestate.— Blakeney vs. Blakeney. ........++ 109 
2. But the statute of Edw. 3, c. 7, authorises an action by 
an execut7r, for a trespass done to the goods and chattels 
of the testator, and the remedy was further extended by 
statute 25 Edw. 3, c. 5, and to administrators, by the sta- 
tne SE Biter. S, 6. 90.—FB oi oc ccccvccsccecvsese cone aoe 
3. The statute of 1826, (Aik. Dig. 1st ed. 260,) does not au- 
thorise the commencement of an action de novo, by the 
personal representative, for an injury done in the life-time 
of the testator or intestate.—ib......... rorrey see 109 
4. It is a general rule of law that the party only, in whom 
the legal interest is vested, can maintain an action for an 
injury done to property.—Jones et al. vs. Sims and Scott. 138 
. By the marriage of a feme sole administratrix, the hus- 
band becomes joint administrator with her, and if the 
husband sue or be sued as administrator, the wife must, 
be joined with him.— Williamson et al. vs. Hill....... 184 
6. In cases where the administrator may be charged in his 
own right, the action lies against the husband alone—ib. 184 
7. Covenant can only be maintained upon a writing under 
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seal, and if a contract be unattested by a seal, or is under- 
written, the action by which redress can be had for a non- 
performance, is debt, or assumpsit, according to the sub- 
ject matter.— Me Voy vs. Wheeler et al.. tue wesnie 
8. Where a contract under Seal i is materially varied, by a sub- 
sequent parol] agreement, covenant on the contract will 
not }ie,—the remedy must be on the subsequent agree- 
DE 6 6506 00sec besesiessessevececeseges 
9. If new terms be introduced into a contract, under seal— 
other duties imposed, or another day proviged for its con- 
summation, an action will not lie for a breach of its stip- 
ulafions.—#b..... ee bakn deat kan eeliedes a Oe 
10, Where there is no community of interest, parties can 
not join in an action, and therefore the obligors on two 
several bonds, who had incurred diiferent liabilities, may 
not join in a writ of error.— Jones et al. vs. Ether idee. 
11. Inan action by a surety against his co-surety, for money 
paid, laid out and expended, on account of the co-surety- 
ship, itis not necessary to aver and prove that the princi- 
pal or principals have been proseeuted to insolvency.— 
Boberia Vs. AMGMS....00s0ssecees Serr Pe 
12. The right of a surety, to sne his co- surety, is consequent 
upon the legai payment of the money for which the sure- 


ties were jointly bound; notwithstanding the statute of 


this State also authorises cne co-surety, who has paid mo- 
hey on a judgment, to move against another for his pro- 
portion of the debt, when the pr incipal debtor has proved 
mE ann 5s 50 odds sess cvasseccsescoce nese 
13- In debt on an administration bond, it is no valid objec- 
tion to the declaration, that it does not disclose, that the 
assets in the hands of the administrator were chargeable 
with the demand sued oy, or that they were of value suf- 
ficient to discharge it, after the payment of all claims 
entitled to priority. — — Thomson, Judge §*c. use vs. Sear- 
cyand Fearn.......++.0eeeeeees costae eee soneen 
14- Nor is it a good objection to the declaration, that the 
names of all the plaintiffs, ina judgment recovered a- 
gainst the administrator, are not set forth. Semble, that 
the former judgment is not the foundation of the action 
on the bond, and need only be recited as a fact, the exis- 
tence of which is indispensable to enable the plaintiff to 
TFECOVET.—tD. 2 cece ccc cccec cess cscees Cecreeeses 
15. According to the literal import of an administration 
bond, it is forfeited when the administrator wastes the 
goods of the intestate to the prejudice of a creditor. Yet 
no one can be regarded as a creditor for the purpose of 
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subjecting the administrator to a personal accountability, 
who has not first made out a title, by recovering a judg- 
ment to be levied de bonis infestatis.—ib.........4.. 
16. An a¢tion can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff’s claim 
has been ascertained by judgment as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the goods and chattels of the intes- 
tate: and that, a'!so, before a devastavif is ixed upon th 
administrator by a judgment recovered against him per- 
sonally. 
17. The sureties to an administration bond cannot be charg- 
ed beyond the amount of assets of the intestate whieh 
came to the hands of the administrator; and therefore in 
an action on the bend against the sureties, the jury must 
not only find the issue for the piaintifi, but also the extent 
to which the administrator has wasted the assets.—7b.... 
18. Though the administrator, when sued alone, may be 
charged for a consiructive waste, yet to authorise a reco- 
very against his sureties, an actual devasiavit must be 
I 5k nce cc tvcgevennesetiencescupedemes 
19. The statute of eighteen hundred and twenty-eight, de- 
fining the liability of indorsers, &c. repeals, by implica- 
tion so much of the act of eighteen hundred and twelve, 
as prescribed the steps necessary to be taken by the hold- 
er of endorsed paper, in order to charge the indorser.—It 
requires that a recovery shall be sought against the maker 
by suit prosecuted. as soon as may be, after the maturity 
of the indorsed paper, except in cases of bills of exchange 
and notes payable in bank—-and if such suit prove unpro- 
ductive, then the indorser may be proceeded against.— 
The contract of the indorser is therefore conditional, and 
is an undertaking to pay the indorsee, upon the perform- 
ance of the conditions imposed by the statute—Jvey vs. 
IN at es pi wk eee kd dead akin ake eae 
20. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed,—but if there be no ef.- 
fort tocoerce payment from the obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 
signor can not be charged.—And where one took an as- 
signment on a bond, with a knowledge that the obligor 
resided beyond the limits of the State, and made no effort 
to collect the amount called for by the bond of the obliz 
gor, and assigned no reason for his neglect so to do,—it 
was held, that he was not entitled, in an action against 
the assignor to recover.—tb.......sescceceeenevcees 
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21. Under the statute authorising the form of action as a 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for trespass 
quare clausum fregit, which contains no averment of ti- 
tle, or assertion, that the action is instituted to recover pes- 
session of, and try titles to, the lands described—may be 
allowed.— T'hrash vs. Johnson... .. 0.0.0.0 - cece eens 

22, An assignment by an instrument under seal, of lands 
purch of the United States, the evidence of which 
purchase, is the certificate of final payment by the as- 
signor to the receiver of public moneys in the land of- 
fice, is not sufficient to sustain an action of trespass by 
the assigmee.—éb 2.2... cece cccccccccccccccccces 


ADMINISTRATION BOND. 
1. In debt on an administration bond, it is no valid objec- 
tion to the declaration, that it does not disclose that the 
assets in the hands of the administrator, were chargeable 
with the demand sued onyor that they were of value suf- 
ficient to discharge it, after the payment of all claims en- 
titled to priority.--- Thompson, Judge, §*c. use, vs. Sear- 
CPE PRAT. 6 ccc ccciesccccicencccccccsccovcces 
2. Nor is it a good objection to the declaration, that the 
names of all the plaintiffs, in a judgment recovered a- 
gainst the administrator, are not set forth. Semble, that 
the former judgment is not the foundation of the action 
on the bond, and need only be recited as a fact, the exis- 
tence of which, is indispensable to enable the plaintiff to 
recover.——-ib ....... Gace cccesceccecdspersieececes 
3. According to the literal import of an administration 
bond, it is forfeited, when the administrator wastes the 
goods of the intestate, to the prejudice of a creditor. Yet 
no one can be regarded as a creditor for the purpose of 
subjecting the administrator to a personal accountability, 
who has not first made out a title, by recovering a judg- 
ment.to be levied de bonis intestatis.—ib............. 
4. An.action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff ’s claim 
has been ascertained by judgment as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount ‘of the goods and chattels of the intes- 
tate: and that, also, before a devastavit is fixed upon the 
administrator, by a judgment recovered against him per- 
SR 6 hd. ce dese cckeddcscagvacdsccec'dcess 
5. The sureties to an administration bond can not be charg- 
ed beyond the amount of assets of the intestate, which 
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caine tothe hands of the administrator, and therefore in 

an action on the bond against th® sureties, the jury must 

not only find the issue for the plaintiff, but also the extent 

to which the administrator has wasted the assets.—ib.... 394 
6. Though the administrator, when sued alone, may be 

charged for a constructive waste, yet to authorise a reco- 

very against his sureties, an actual devastavit must be 

Shewn.—0B.%s 02. ccc cces Terry Peer e re 


AD QUOD DAMNUM, WRIT OF. 
1. The act of eighteen hundred and twelve, (Aik. Dig. 324,) 
does ‘not contemplate the exercise of any discretion by 
the county court, in proceedings under a writ of ad quod 
damnum, and if none of the injuries named in the statute 
are likely to ensue, the application for the erection of a 
mill or mills must be granted; if otherwise, the applica- 
tion must be rejected. The statute does not provide for 
the determination of conflicting claims, in relation to the 
appropriation under the statute, of the same water power. 
Hendricks vs. Johnson. . cic GEN Speciale shal de hi ot alice 
2. The first applicant for the benefit of the writ, under the 
act, acquires an inchoate right to the privileges confer- 
red by the statute, and if he proceeds in the case with 
reasonable diligence, he is entitled to a decree establish- 
ing his mill. ‘Adverse rights are to be compensated by 
damages assessed by the jury of inquest. raves wvewe te 

3.A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by propounding his in- 
— litigate questions w ith an applicant in the county 

ourt, at any time before a final decree.—ib.......... 473 

A. The applicant for the privileges of the writ of ad quod 
damnum, must conform in all things, to the judgment of 
the court granting his application, or ‘rely upon his com- 
mon.lawv rights, —and if he do not conform to the judg- 
ment of the competent tribunals, or anticipates their fa- 
vorable determination, and by erecting his mill causes 
injury to others :—those injured are entitled to all the 
common law remedies against him.—ib.............. 473 

5. Where two records or papers, which are quasi records, 
are made or issued on the same day, parol evidence is ad- 
missible to shew which of the two was prior in point of 
time. It is theduty of the clerk of the county court to 
issue writs ad quod damnum, and an error of the clerk 
can not have the effect to prejudice the right of a party 
suing out such a writ, and if such a wmit issued under 
the act of eighteen hundred and twelve, be quashed for 
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the reason that a blank was left in the same when issued, 
the party making the application, will not be prevented 
from suing out a new writ in any reasonable time after 
the first writ is _— or by his first em 
tion.—th... 6.6 Sot ecesccccvcccesevecceseseres 
6. It is wholly unnecessary to insert any day in a writ of. 
ad quod damnum, for holding the inquest when the ap- 
iieation is made by one owning lands on both sides of a 
water course, and when the application does not seek for 
the condemnation of lands belonging to others for an 
abutment, ditch or canal. The only reason why a day, 
in such cases as seek a condemation, is required to be in- 
serted, is, that the sheriff is required to give notice to the 
proprietors of the lands sought to be condemned ten days 
before the time at which the inquest is held.—ib.....- ‘ 
7. Where one begins the erection of a mill, and completes 
it, after the application of another to the county court for 
the writ of ad quod damnum, and for the purpose of de- 
feating the right acquired by the application, he is enti- 
tled to no commisseration if his mill be overflowed, and 
to no redress against the party who was prooceeding 


lawfully to obtain a confirmation and establishment of 


his mill.—ib...... WRAL ONES Ch Od SE ON KEES S Ces cen'e 
8. A plea in abatement can not be sustained to a writ of ad 
— damnum, sued out under the act of eighteen hun- 
ed and twelve aforesaid,-—it is wholly an ex parte pro- 
ceeding until the return of the inquisition, when any one 
interested in the subject matter, may appear with or with- 
out process served on him, and contest the claim of the 
BOIBORNE ~——-8B ooo ccc ccc ccicescccccccccccs concen 
9. Where defects appear in the writ or inquisition, they may 
be reached by a motion to quash the same, and if so dis- 
posed of, other process could then be awarded, and on its 
return, the cause proceed to final judgment, from which 
an appeal can be taken K6 any one previously a party be- 
fore the court.----ib. .... Sestesennsusaee bessvuseews 


_ AGENT. 

1. It is a general rule, in relation to all agents who collect 
money under a lawful authority, that until a demand or 
request is made for the same, they are not liable to a suit. 
McBroom etal. vs. The Governor, §*¢.....- 0060.2 00s 

2. So, a sheriff, who is an agent appointed by law, to col- 
lect money on execution, may lawfully hold it, until a 
demand or ‘Tequest is made by one entitled to receive it. 
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He is not bound to search out the plaintiff, and tender 
him the money collected, or pay it into court.—ib...... 
3. 'Therefore,—in an action or motion against a sheriff or 
his securities, to recover moneys collected by him, and 
which it is alleged he has failed to pay over, an averment 
that a demand had been made before action brought, is 
essential, and a defect in this behalf will vitiate the de- 
0 EE I Oe eT LI ILE) Me ie 
4, While a corporation “must, in general act through its 
common seal—it may appoint an agent, whose acts, with. 
in the sphere of his powers, would be valid without a 
seal.—Hverett et al. vs. T'he United States........4. 


AGREEMENT, WRITTEN 
A violation of contract, by one of the parties to a writ- 
ten agreement, is sufficient to authorise the other party, 
to abandon it, and sue for the injury sustained.— Martin 
VB. CRAPINAM i. oon csc scnccececseevoswsenasohnas 

2. It is the province of the court to expound to the jury all 
written instruments which may be offered in evidence, 
on the trial of a case ; and ambiguous words are to be 
expounded by popular meaning, and the light shed on 
them from other parts of the written agreement.—ib... 

3. The words, “crop time,” when used in a written agree- 

ment, between a planter and his overseer, mean that por- 
tion of the year which is occupied in making and gath- 
ering the crop. ‘The balance of the year is not consid- 
ered enone tite. — ihe. 66. é- 660500 nsnd pees éucnseteee 
. Where one executed an instrument coetaneous with a 
promissory note, negotiable in bank, by which he bound 
himself to give a satisfactory endorser on the note, to en- 
able the holder to negotiate the same to his satisfaction, 
—it was held that fhe instrument must be taken to be an 
incident to the promissory note, and equally binding 
with the note, and could not be considered a mere gratul- 
ty.— Emanuel vs. Atwood........ssceccceccvewcees 

5. And where a promissory note, accompanied by an instru- 
ment thus made, was negotiable---in an action on the note, 
by the indorsee, it was held, that evidence of an off-set 
against the payee, was not admissible.—ib.........+6. 


— 


AMBIGUITY. 
It is the province of the court to expound to the jury all 
written instruments which may be offered in evidence, 
on the trial of a case; and ambiguous words are to be 
expounded by popular meaning, and the light shed on 
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them from other parts of the written agreement.— Mar- 
tin vs. Chapman.........ccecececeeeeeees imetens 

APPEAL. 

1. Parties aggrieved by the determination of the county 
court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled “an act to amend an act, enti- 

_ tled an act to encourage the building of public mills, and 
directing the duties of millers ;” and taking an appeal to 
the circuit court, must do so in term time, and the evi- 
dence taken, if certified by the judge, in the absence of 
a bill of exceptions, will be presumed to be all the evi- 
dence acted on by the county court, and any other evi- 
dence must be presented by bill of execeptions.—Hen- 
GrGaG WG. FARMIGne oo ove r ccc cnc cccccccccccecs 

2. A trial de novo on an appeal, can never be had in the 
circuit court, unless the statute giving the right of ap- 
peal expressly directs such a course to be pursued, and 
after the removal of a case by appeal from the county 
to the circuit court, errors must be assigned as in other 
cases----and there is no need of making the number of 
assignments of error equal to the number of facts involv- 


APPEARANCE. 

1. The appearance of a party by attorney, obviates the ne- 
cessity of the service of process; and after a discontinu- 
ance as to a defendant, he can be again intreduced into 
court, by an appearance for him.— Wheeler et al. vs. Bul- 
lard...... Mid ehES dee hbase beh epegssssossevesenes 

2. Semble, therefore, an attorney who appears for a party, 
without authority, is responsible to the party injured, for 
IN ps aks ccc ecevincnccscccedesess 


ASSIGNMENT 

1A payment _by the sheriff of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff received an assignment of the judgment 
and execution, on his own book, from the attorney, -made 
without the knowledge or consent of the defendant in the 
execution, is a payment and discharge of the judgment, 
and in law, has the same effect, and will be attended by 
the same results, as if made by the defendant. — Boren, et 
PE IR ond pistes con ceces seen teas sees cec's 

2. The authority of an attorney ceases with his collection 
of the money deinanted by the plaintiff’s judgment, and 


does not authorise him to sell or transfer any interest ina 
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judgment, or in the note or bond on which the ee 
is founded, —and therefore, his assignment of a judgment 
to a third person, conveys no intere st to the third person. 
Dias cklewccts cisnspeewasscbeseaealewade phen aeare 
3. An assignineut of a judgment and execution, if made in 
a proper manner, is not of itself notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, except the parties to the transaction.---2b. 
4, An assignment by an instrument not under seal, of lands 
purchased of the United States, the evidence of which 
purchase, is the certificate of final payment by the as- 
signor to the receiver of publie moneys in the Jand of- 
fice, is not sufficient to sustain an action of trespass by 
the assignee.— Thrash vs. Johnson. ..60.eeeeeeeeees 


ATTACHMENT. 
1. A garnishee can not take advantage of an irregularity, 
in the proceedings between parties to an attachment.---- 
Smith vs Chapman & Brother. ......4+. élnecdie:stak abe 
2. If a garnishee answer in the court below, without ob- 
jecting to a defect in the process against him, he can not 
be permitted, on a writ of error, to allege that he was not 
served according to the forms prescrib ed by law.----ib.. 


-3. Where a garnishee by his answer, does not admit a debt 


to be due, and payable from himself, to the defendant in 
attachment, 110 judgment can be rendered.----ib.......+. 
4. So, where a garnishee admitted that he was indebted to 
the defendant in attachment, a certain sum, to be paid in 
“store accounts,” the court had no authority to change 
the liability of the garnishee, and make him liable as for 
&@ Money demand.-—~db. ........cciescecececctevess 
5. And it is no answer to this view of the subject, to allege, 
that unless a judgment can be rendered, the plaintiff in 
attachment wou'd be remediless; for the attaching cre- 
ditor is, by the levy, entitled to a priority of satisfaction, 
out of the demands, as a part of the estate of his debtor, 
and the proper mode would be, for the plaintiff in the at- 
tachment, to preceed in equity, to have the demands as- 
signed and collected, for the satisfaction of his judgment. 
Be. ta aPisanceen! TeTeTeT ee Teter TT eee 
6. Under the attachment laws, a plaintiff must shew, that 
the defendant is indebted to him in a sum of money past 
due, or else in a sum of money to be paid at a future 
time. Therefore, where a writ of attachment states that 
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plaintiff is security to a draft drawn on 'T and L, for de- 
fendant,. which he will probably have to pay, or on which 
suit will have to-be ee in another — it can not 
be sustained.----Benson vs. Campbell..... 0.04. sewwen 


ATTORNEY. 

1. Semble, an attorney, who appears for a party, without 
authority, i 1s responsib le to the party injured, for his in- 
terference.---- Wiheéler et al. vs. Bullard. rele sieie 

2. A payment by the sheriff, of the sum demanded by ¢ an 
execution in his hands, to the plaintifi’s attorney, for 
which the sheriff received an as signment of the judg- 
ment and execution, on his own book, from the attorne y; 
made without the knowledge or consent of the defend- 
ant in the execution, is a payment and discharge of the 
judgment, and in law, has the same effeet, and will be at- 
tended by the same results, as if made by the defendant. 
Boren et al. vs. McGehee. .... 0.00 cccccececens iain 
3. The authority of an attorney ceases s with his collection 
of the money demanded by the plaintif’s judgment, and 
does not authorise him to sell or transfer any interest in 
a judgment, or in the note or bond on which the judg- 
ment is founded,----and therefore his assignment of a 
judgment toa third person, conveys no interest to the 
ERS ping cers ees Nice cee Kednnesen ies 


BANK. 
1. The cashier of a bank, in the course of his ordinary du- 
ties, and by virtue of the gencral power appertaining to 
his office, has a right to transfer the paper securities of 
the bank, in payment of the bank debts.— Everett et al. 
> ie nab ds eddaneeRbaadcepesee 
2. So, where a bank made an arrangement with its debtor, 
by giving time, and there was no evidence of a know- 
ledge of the matter by the sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury might infer a knowledge of the arrange- 
ment, made with ‘the debtor, by the sureties.—ib..... +. 
3. Where one makes a promissory note, negotiable at bank, 
and the bank becomes its purchaser, —no set off can be 
allowed against it in favor of the maker against the payee. 
In such a note, the maker impliedly stipulates that he 
will forego every defence against the payee, and all in- 
tervening holders, and it would be a fraud on the bank 
to set up off-sets against a note, under such circumstances. 
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BEQUEST. 

1. Where a testator gave to his wife a life-estate in certain 
negroes, and then proceed to declare, that at her death, 
the negroes mentioned, should be equally divided, by v va- 
luation between his two daughters, and added — “or 
should either of them (the daughters,) die without issue, 
the other is to get the whole of the negroes, and their in- 
crease,”—it was held, that the time w hen the bequest 
over was to take effect, was, at the death of the wife, and 
that upon the death of the wife, the property vested ab- 
solutely in the two daughters.— Mec Graw vs. Davenport 
ORE WC. occ ccecspeepsiondsessesncastaceen’ 

2. That the two daughters took vested remainders in the ne- 
groes, subject only to the contingency of their not living 
to enjoy ; and being both alive at the death of their mo. 
ther, the contingency never happened, and the property 
vested absolutely in them,—ib.......ceeecececcccees 

3. Touching the construction of wills, all the cases agree, 
that the words, “die without issue,” when. used in a will, 
as a limitation over of personal property, unexplained or 
controlled by any other circumstance, or language in the 
will, indicating a different intention,----import an indefi- 
nite failure of issue, and ereate a perpetuity, which is not 
permitted, and the effect of such limitation is, in law, to 
vest the entire property in the first taker.---ib.......... 

A, Nevertheless, an irreconcilable diversity exists, in rela- 
tion to the language or circumstances found in other 
parts of a bequest or will, which shall be sufficient to in- 
dicate the intention to confine the limitation over, to a dy- 
ing without issue, at the death of the first taker.—7b... 

5. If the distinction made in reference to lands and person- 

al property in Fourth vs. Chapman, (1 Pr. Wms. 663,) 
were true, but which is doubtful,----the distinction fails 
when applied to a mixed bequest of male and female ne- 
groes, or of female negroes only.----ib.. 2. ee ee eee eee 

. The ruie ia Shelly's case, (1 Salk.) is merely a sacrifice 

of the particular, to the er intent of the testator.— 


MS ou alana Peele. ite aurea ox 


7) 


7. Where a legacy is given, generally, without appointing 
the time for tts pay ment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, after the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legaey.-— Marr, ei°v vs. McCullough, adm’r.. 
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8. Legacies, payable after the death of the testator, are ei- 
ther vested or, contingent, and where the testator annexes 
time to the payment only, the legacy von “ vested, but 
if to the gift itself, it wi | be contingent.—ib......... ° 

9. Where it appears from the construction of - whole will 
that the testator intended the legacy should not vest un- 
til the time prescribed for the paymeut, and when the 
event upon which payment is directed is uncertain,— 
there, the legacy will not be vested upon the maxim, dies 
incertus in testomento conditionem facit.—ib......... 

10. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.----ib...... 

11. It has often been held, that the cit ofa personal legacy, 
to be paid upon a future uncertain ev ent, with the direc- 
tion to pay to the legatee the entire interest accruing in 
the mean time, sufficiently indicates that it was not the 
testator’s intention to make the legacy conditional.---ib.. 

12. Yet it has been said, that a legacy payable at a future 
time, will not vest where less than the wole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
en out of real estate.----b........ acelin arn qa Oshiewia + 

13. But, if from a view of the whole will, it appear that the 
testator intended to make the. interest a subject of bequest 
until a future period,.and the principal was then, for the 
first time to be taken out from the residuum of the es- 
tate, and paid to the legatee, the legacy does not vest,---- 
the gift of the interest and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.—-ib. 00... eee eee eee eens 

14. Secus, Where no intention can be gathered from the 
will, to countervail the legal inference that the gift of 
the interest vests the principal.---2b........666. éiainne 

15. Where the corpus of a legacy was given to the execu- 
tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 








507 


. 507 


tee, immediately on the death of the testator.---ib....... 508 


16. And an administrator does not occupy a more favorable 
position, ‘in regard to the payment of a legacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can- 
not therefore be allowed to urge an objection to the pay- 
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ment to the intestate while living, which would not have 

been available, if made by the intestate himself.—-ib.... 508 
17. So, where a legatec, in his life-time, had received the 

full amount of such a legacy, the discretion of the exe- 

cutor exercised in the payment, can not be impeached . 

by the personal representative of the legatee.---id....... 508 


BILL OF LADING. 
1. Parol proof may be received, to shew that the words “dan- 
gers of the river, in a bill of lading, are by the usage and 
custom of merc 1aats and others, uuderstood to include 
other casua'ties than thos2 arising from the element of 
water.—Sanpson and Lindsay vs. Gazzam....... 124 
2. By a contract in the oidinary form of a bill of lading, 
by which one man agrees to have received of another, 
som2 article of merchandise, to be delivered to a third, 
who is to pay the freight—the title, by the shipment, eo 
instanti, passes to the consignee.——Jones et al. vs. Sims 
BP BNR. 5 io cies ive nges.s ‘as tei odie Mahal eee eee 
3. The bill of lading i is not so conc! usive, upon the ques- 
tion of ownership, as ¢o prohibit the introduction, in some 
cases, of proof to that point—-i.........-eeieeeeeeee 138 
4, As a general principle, a bill of lading vests in the con- 
signee, the legal title in the goods shipped : but the title 
thus transferred, may ~be revested in the owner, and 
where the consignee has not accepted the consignment, 
and disclaims all interest in the goods shipped, the court 
will intend that the title was so revested. ---Ezell vs En- 
glish... cocccegeeds paceiccceccsecetunsecss és SLL 


BILLS OF EXCHANGE. 
1. The statute of eighteen hundred and twenty-eight, de- 
fining the liabi! ity of indorsers, &c. repeals, by implica- 
tion, ‘so much of the act of eighteen hundred and twelve, 
as prescrib> od the _— necassary to be taken by the ho!d- 
er of indorsed paper, in order to.charge the indorser.— 
It requires that a recovery sha!] be sought against the 
maker, by suit prosecuted as soon as may be, after the 
maturity of the indorsad paper, except in cases of bills of . 
exchange, and notes payab‘e in baunk—andif such suit 
prove unprodi ictive, then the indorser may be proceeded 
against. The contract of the indorser is therefore condi- 
tional, and is an undertaking to pay to the endorsee ups 
on the performance of the conditions or caer by the sta- 
tute.—IJvy vs. Sanderson........64 pb avdeSebeuaes 420 
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BOND: 


1. 


In an action, seeking to recover of the sureties to.a sheriff's 
bond, moneys, which it is alleged, were collected by the 
sheriff, since deceased, and which he failed, in Jhis }ife- 

time, to pay over, and a demand for which was not pre- 
sented to his administrator within eighteen months aiter 
the grant of letters of administration, ; a plea, setting forth 
the death of the sheriff, the administration, and the non- 
presentation by the ereditor within the eighteen months, 


-was held to contain no legal defence to the action, and 


that a demurrer to it was properly sustained.-—J/e Broom 
et al. vs. The Governor, §tC.. +++ 000+ eceeee. re “ 


2. Mere passiveness on the part of a creditor, does not dis- 


charge a surety to a-sheriff’s bond, as the creditor is un- 
der no legal obligation to be active, except at the request 
OEE OT ee pak wis 


3. The rule in regard to bonds or other deeds, v oid in part, 


‘by eommon law, or by statute, is that they are void as to 
such conditions, covenants or grants, as are illegal, and 
ood as to all others which are ‘legal ‘and unexceytiona 
le.-- Whitted vs.. The Giovernor, §*6.+... 660. ese ees 


4. A public officer, judicial or otherwise, has no right, un- 


5. 


6. 


7. 


8, 


der color. of his office, to extort from an individual, 
bond, as a condition on which he will render to fies 
ights and privileges, he may justly elaim.----id........ 
he statute of 1815,authorises the Supreme court to 
render judgment, against the principal and surety, in a 
writ of error bond, in case of a dismissal, or discontinu- 
ance of a cause, butsuch judgment can only be render- 
ed where the bond is given in conformity with the act.---. 
and where the directions of the statute have been depart- 
ed from, in setting out the proper obligees in the bond; 
there can be no judgment rendered against the sureties. 
Brown et al. vs. Levins, Surviving Par iner, etal..... 
By the terms “adverse party, ” contained in the statute 
of 1814, are to be understood, all who are made defen- 
dants in the Supreme court; and, therefore, where the 
bond was executed in favor of one only of several defen- 
dants, no judgment could be rendered against the surcties. 
EE TOOT ET yee tee eee Te eee 
Semble-—such a bond is not void; but on account of a 
want of conformity to the statute, can not be subjected:to 
the statyte remedy.O4D. 5.6.60 ces escce cede ceeeees 
The obligee, may, however, semdle, be entitled to his 
common. law remedy, against the obligors, and may re- 
cover damages for a PRON Siwesksensscxsoehss 
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9. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed,—but if there be no ef- 
fort to coerce -payinent from tire obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 

signor can not be charged.—And where one took an as- 
signment on a bond, with a knowledge that the obligor 
resi 2 bey oud the limits of the State, and made-no ef- 
fort to collect the amount called for by the bond of the 
obligor, and assigned no reason for his neglect-sa to do, 


1 


----jt was he ld, the at he was not entitled, in an action a- 


gainst the assignor, to recover.---- Ivy vs. Sanderson.... 4 


\SHIER. 
1. The cashier of a bank, in the course of his ordinary du- 
dies, and by virtue of the general power appertaining to 
his office, has a right to transfer the paper securities of 
the bank, in payment of the bank debts.—Everett et al. 


; Phe Catted Blatees ossi ic dc iscatetediiaigrias 28 


: Nor is it necessary that the inducement for an indorsc- 
ment ef such paper by a cashier, should appear: courts 
will presume, in the absence of proof to the contrary, 


that the transfer has been properly made.—tb......... 166 


3. But this inference would not be conclusive ; and a par- 
ty would be authorised to controvert the fairness of such 
transfer, by shewing that it«was not made in the regular 
course of business, but in prejudice of the rights and in- 

terests of the bank—and thus defeat the effect of a trans- 


fer.to an assignee.—ib..... iors cccesarcccccscseces 166 


i E ©<RTIOR ARI. 

1. Proceedings in-forcibie entry and detainer, before a jus- 
tice, and others of a similar character, w hen removed by 
certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, and not by a -reinvesti- 
gation of the matters of fact.— Perryman vs. Burgster. 

9. ‘Transcripts in such cases, dan not be amended in the 
circuit court, upon motion sustained by affidavits, show, 
ing the neglect ct of the justice to record fully, the matters 
occuring on the {P11 ED. cee eee cee eee ee eee nes 

3. Where a justice has omitted to perfect a record, the cor 
rect practice is to move ree a rule on him, to make cer-? 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.—ib.....5.++6 

4. A paper, purporting to be a transcript, as a return to a: 
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certiorari, should mot be received, unless it be certified 
by the justice, and returned with the writ.---ib...... in 
5. It is no available objection, on a case of forcible entry 
and detainer, brought up from a justice by certiorari, that 
the process was issued by one justice, and the case tried 
by another. ‘'heir powers are co-extensive.----ib..... , 


CHANCERY. > , : 

‘1. To entitle a party to relief in a court of chancery, a- 
gainst a judgment at law, where no fraud is charged in 
obtaining the judgment, it is necessary that he shew that 
he has used reasonable diligence to make his defence be- 

. fore the proper forum.----Mock vs. Crndiff........6+. 

2. Chancery will not relieve against a judgment at law, on 
the ground of its being contrary to equity, unless the de- 
fendant in the judgment was ignorant of the fact in ques- 
tion, pending the suit—or it cou!d not have been receiv- 
ed as a defence—-or unless he was prevented from avail- 
ing himself of the defence, by fraud or avcident---or the 
act of the opposite party, unmixed with negligence or 
fault-on his part.---ib..... 6.2.4. bi bsasStandes rr 

3. Therefore, where the bill stated that a judgment had been 
obtained on.a note, given by comp!ainant to one W. N. 
M., or bearer----which note was transferred to the plain- 
tiff in the judgment----and before notice of the transfer, 
complainant had hecome the owner of a note for nearly 
the same sum, made by the said W. N. M:---and complain- 
ant had employed an attorney to make a defence to that 
eftect, whowas prevented from making the defence by 
sickness~-and judgment passed by nil dici¢----but the bill 
did not state that the off-set was delivered to the attorney, 
or that witnesses had been summoned to prove it;—-and 
it appeared further that cemplainant had not attended the 
court himself, and assigned no cause for his negligence 
in that behalf,---the bill was dismissed for want of equity. 
TPR ORR he 0 bb eRe tlie scat ecce vinci cteeedevicees 

4. A writ of error will not lie to reverse the judgment of 
the: court of commissioners of roads and revenue, in re- 
lation to a refusal to lay out a road.---Hill vs. Bridges. 

5. may arise in which an improper action of that 
court, if an injury was about to result to an individual, 
might be controlled by the court of chancery.—-ib..... 

6. Chancery will! assist and protect trustees in the perform- 
ance of trusts whenever they seek the aid and direction 
of the court, as to the establishment, management or 
execution of them.— Trotter, adm’r vs. Blocker & wife 
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7. Equity subjects trusts to the same construction that a 
court of law does legal esfates, arid a donee must have 
capacity to take, whcther it is attemyted to convey title 
directly to the party himself, or to another in trust for 
ee OPT TT e Ter eee a decocesecece ssw ewes sce Mee 


CONSIGNEE. 
P. By a contract in the crdinary form of a bill of lading, by 
which one man agrees to have received of another, some 
article of merchandise, to be delivercd to a third, who is 
to pay the freight---the title by the shipment, ¢o instanti, 
passes to the consignee.--- Jones et al. vs. Sims & Ncoit.. 138 
2. The bill of lading is nct so conclusive, upon the ques- 
tion of ownership, as to prohibit the in troduction, in some 
cases, of proof to that point.---ib..... Geweeses --e+. 138 
3. Asa general princip'e, a bill of lading vests in the con- 
sigaee, the legal tit!e in the goods shij ped ; -but the title 
thus transfe rred, may be revested in the owner, and 
where the consignee has not acceptcd the cunsignment, 
and disc’aims all interest in the gocds shipped, the court 
will intend that the tit!e was so re-vested.--£ zell vs. En- 
Bligh. vo cccccccwcccdcccceccccvccsssesccccccsccs Ohh 


CONSTABLE. 
1. Where a constable levied on and so'd property, already 
bound by executions in the hands of the sherifl, and paid 
over the money to the p!aintifis in the exceutiens, in the 
sheriff’s. hands, and the yiaenes afterwarcs paid the 
same back to the constab'e, under the advice that his Je- 
vy and sale had divested the executions in the shcrifl’s 
hands of their lien----1t was he'd'that the plaintifis could 
not afterwards charge the sherifl with negligence, al- 
though he a'so was ‘advised that the preceedings of the 
constab'e had divested the exccutious in his hands of their 
lien and had acted under that advice.----Harrison vs. 
Marshall for rise, $C... 06.00 eens erere rr Ts coos 65 
2. The lien of executions, in nthe hands of the sheriff, is not 
divested by subsequent | levy and sale, bya constable of 
defendant's effects, notwithstanding the act of eighteen 
hundred twénty- -eight.--~ib. . vesesccwesepatsecceds 8 


CONSTRUCTION. 
1. To construe a statute according to its equity, is to give 
an effect to it according to. the intention of the Jaw-ma- 
kers, as indicated by its terms and purposes.Blakency 
WE: Boa eNey. . 00 ccccccsccccvccwcccscceressoccss 10M 
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3. 


2. Equity subjects trusts to the same construction that a 


court of law does legal estates, and axdonee must have ca- 
pacity to take, whether it is attempted to.convey title di- 
rectly to the party himself, or to another, in trust for him. 
Troticr, adm’r vs. Blocker and wife, etal.c....... eee 
Touching the construction of wills, all the cases agree, 
that the words, “die without issue,” when used in a will, 
as a limitation over of personal property, unexplained 
or controiled by any other circumstance, or language 
in the will, indicating a-difierent intention,-—--imp ort. an 
indefinite failure of issue, and create a perpetuity, which 
is not permitted, and the eilect of such limitation i is, In 


_ law, to vest the entire property m the first taker.----Me- 


A. 


Graw vs. Davenport and Wife... oo. .sceececeeeveves 
Nevertheléss, an irreconcilable diversity exists, in rela- 
tion to the language or circumstances found in other 
parts of a bequest or will, which shall be sufficient to in- 
dicate the intention to confine the limitation over, to a 
dying without issue, at the death of the first taker.----zb. 


5. It the distinction made in reference to lands and person- 


6. 


al property in Forth. vs. Chapman, a Pr. Wis. 663.) 
were true, but which is doubtful,---the distinction fails 
when applied to amixed.- bequest of male and female ne- 
-grées, or of female negroes only. ADS isos ce cides ens 
The rule in & Shelly’s case, (1 Salk.) is merely a sacrifice 
of: the particular, to the ¢ general intent ef the testator.— 


CONTINGENCY 


1. 


Where a testator gave to his wife a life-estate in certain 
negroes, and then ‘proceeded to declare, that at her death 
the negroes mentioned, should be equally divided, by va- 
luation, between- his two daughters, and -added,---“ or 
should either of them (the daughters) die without issue, 
the other is to get the whole of the negroes and their in- 


- crease,”---it was held that the time when the bequest over 


vo 


was to take effect, was, at the death of the wife, and that 
upon the death of the wife, the property v ested absolute- 
ly in the two daughters :---McGraw vs. Davenport and 
That the two daughters took vested remianders in the 
negroes, subject only to the contingency of their not liv- 
ing to enjoy; and- being both alive at the death of their 
mother, the contingeney neyer happened, and the proper- 


ty vested abs solutely in them.--td. oie. cece pee e eee eee 


3. Where a legacy is given, generally, without appointing 
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the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, after the grant 
of letters testamentary; and if the legatee die b efore he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legacy.— Marr, ex’x vs. McCullough, adm’r.... 
Legacies, payable -after the death of the testator, are ei- 
ther vested or contingent, and where the testator annexes 
time to the payment only, the legacy will be vested, but 
if to the gift itself, it will be contingen RAED tetas Ob 
Where it appears from the construction of the whole will 
that the testator intended the legacy should not vest un- 
til the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,- 
there, the legacy will not be vested upon the maxim, dies 
incertus in testomento conditionem facit.—ib.. 2.6... 
Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive-for the legacy to vest.----2b...+.. 
It. has often been held, that the gift of a personal legacy, 
to be paid upon a future uncertain event, with the direc 
tion to pay to the legatee the entire interest ac cruing in 
the mean time, sufficiently indicates that it was not “the 
testator’s intention to make the legacy conditional.---ib.. 
Yet it has been said, that a legacy payable ata future 
time, will not vest where less than the whole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
em'dut of real estate.--—-2b... 2 ccc cece wwe recs scene 


. But, if from a view of the whole will, it appear that the 


testator intended to make the interest a subject of bequest 
until a future period, and the principal was then, for the 
first time to be taken out from the residuum of the cs- 
tate, and paid to the legatee, the lezacy does not vest,---- 
the gift of the. interest and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.----ib........ HiGitn Sas eww ath 


10. Secus, Where no intention can be gathered from the 


will, to countervail the legal inference that the -gift of 
the interest vests the principal.---ib.. 6... cece ee cee ee 


11. Where the corpus of a legacy was given to the execu- 


tors, as érustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the dire ction that the interest should be 
paid in the mean time, the-le gacy, ipon the autharity of 
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precedent, as well as upon principle, vested in the lega- 
tee, immediately ou the death of the testator.---ib....... 
12. Aud aa administrator does not occupy a more favcrable 
position, ia regard to the payment of a legacy, thus be- 
queathed, thaa his intestate, (the legatce,) did, acd can- 
not therefore b> a!lowed to urze au ob,eetion to the pay- 
ment tthe intestate while living, which wou'd net have 
beeh availiable, if made by the iutestate himse!f.i--7b.... 
13. So, where a legatze, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 
the personal representative of the legatee.---ib......... 


CONTRACT. ‘ 

1. As a general rule, in all cases of joint contract, the ex- 
tinction of the liability of the principal debtor, is also 
the extinction of the liability of the surety: but an ex- 
ception obtains when the extinction is caused by opera- 
tion of law.---McBroom et a'. vs. The Governor, gc... 

2. The custom of merchants aud others in A'’abama, is re- 
cognised as a part of the law, when it is offurcd to prove 
what was the intention of parties to a contract ; a:though, 
semble, such custom may be afterwards ripened into 
law.— Sampson and Lindsay vs. Gazzam.....+.+ +. 

3. Where a custom or.usage is proved to exist,.in relation 
to a,particular trade or pursuit, if it be genera’, all per- 
sons engaged therein, are presumed to contract iu refer- 
ence. to such usage.—ib. 2... cece cece ee eseeeeeeeee 

4. Evidence of usage or custom is received for the purpose 
of ascertaining the sense and understanding of farties 
by their contracts, which are made with reference to 
such usage or custom. ‘The custom becomes fart of the 
contract, and may be considered the law ef the contiact, 
and rests on the same frinciples as the dectrine of the lez 

5. If, by the: usage or practice of ae c'ass of the communi- 
ty, words are used in a different sense from their accep- 


tation among others, not engaged in the same pursuit, - 


their language ought not to be interpreted by a ru’e not 
within their contemplation, at the time of making the 
QUIN Ben oon ons Gh 0d con ccest es pccevt oboweses 
6. By a contract,.in the ordinary form of a bill of lading, 
by which one man agrees to have received of another, 
some article of merchandise to be delivered to a third, 
who is to pay the freight—-the title, by the shipment, eo 
instanti, passes to the consignee.—Jones et al. vs. Sims 
EE Ee RR ei Ss Ee eNE mre wr 
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. Covenant can only be maintained on a writing under 
“oo and if a contract be unattested by a seal, or is under- 
written--—-the action by which redress can be had for a 
non-perf»rmance, is debt or assumpsit, according to the 
subject matter.— Me Voy vs. Wheeler et al.......0.%++ 204 

3. Where a contract under seal, is materially varied, by a 
subsequent parol agreement, covenant on the contract 
will not lie,—the remedy must be on the subsequent a- 
greement.—ib........ rere rrr. ooseceseeceawe seinen 

4. If new terms be introduced into a contract, under seal— 
other duties imposed, or other day provided for its con- 
summation, an action will not lie fora breach of its sti- 
pulations.—ib...........: ec cccccccccccosccsececee SUL 

5. A violation of contract, by one of the parties to a writ- 
ten agreement, is suflicient to authorise the other party, 
to abandon it, and sue for the Kons sustained.— Martin 
vs. Chapman... 69 0 nke nn eae een aoe eeeeene ite 

6. It is the province of the court to expound to the jury all 
written instruments which may be offered in evidence, 
on the trial of a case; and ambiguous words are to be 
expounded by popular meaning, “and the light shed on 
them from other parts of the written agreement.—ib... 344 

The words, “crop time,” when used in a written agree- 
ment, between a planter and his overseer, mean that por- 
tion of the year which is occupied in making and gath- 
ering the crop. 'The balance of the year is not consid- 
ered crop-time.—ib........ isn aiebionnenesscgcea ane 

COSTS. 

1. An infant plaintiff is not liable for costs, unless he waive 
his plea of infancy, or fail to sustain it, or it be not avail- 
able in law, as where he is sued for tort—his prochien 
ami is. A guardian ad litem is never chargeable with 
costs. —Perr. yman &c. VS. Burgster.ccssscssccecesee 99 

2. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods lev ied on in execution, and claimed by 
a third person,----and without the authority of a statute, 
such a judgment is irregular.— Hardy et al. vs. Gascoic. 
nes § Folly...+.eeseeeees Kk ep nek aaee ee eee ae 


CONVEYANCE. 
1. A purchaser of lands from the United States before pa- 
tent, has an inchoate legal title, which may be conveyed 
to a grantee of the purchaser, in the same manner as any 
other legal title, and the estate will be transferred by 
such conveyance. — Wrightivs. Swan..... 0.66: cove BC 


6p. 60 
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CO-PARTNERS.’ 
1. Where several defendants are sued, as co-partners, and 


it is ascertained that one of them is not a partner, it is 
the duty of the court before whom the suit is pending, 
to discontinue such suit against such person or persons 
as shall appear not to be partners. And the plaintiff in 
such case may discontinue in such mode and at such 
time as he thinks expedient, as he is the dividual euti- 
tled to the benefit of the statute.—- Wheeler et al. vs. Bul- 
PINES 6 bers wee Swed ecdeseeddeercecdecdereioes 


COURT, COUNTY. 
1. The county courts of this State are invested with plena- 


ry jurisdiction, in all matters concerning the estates of in- 
fants ; and therefore, a claim for the maintenance of the 
infant, is properly brought when presented to that tribu- 
nal— Gregg et al. vs. Bethed..... 0. ceeceeeceeees 


2. It is competent for the county court to set aside the claim 


of a father, to the wardship of his child's estate, in favor 
of a stranger, if it appear that the father is unfit for the 
station; and therefore the relation of parent forms no ex- 
clusive claim to the wardship.---Huie vs. Nivon et al... 


3. It is good ground for revoking letters of guardianship, 


that they were improvidently granted, and that the eourt 
had no jurisdiction, when the letters were granted.---ib.. 


4. The statute of 1830, (Aik. Dig. 1st ed. 252,) expressly 


authorises a decree by the county court, in favor of lega- 
tees.— Williamson et al. vs. Hill... 1.6... eee e eee: _ 


5. The several statutes of this State, passed in 1818, 1820 


and 1822, touching the jurisdiction of the orphans’ court, 
in relation to a sale of the estates of deceased persons, 
are all in force, and must be construed together,---there 
is no want of harmony between them.— Wymaz et al. vs. 
COUIDGE OO GIL gece cnc ce wesceccasccccscbacees 


6. The orphans court derives it entire jurisdiction, in refe- 


rence to an order of sale of the real estate of deceased 
persons, from the legislation of the State ; and if no war- 
rant can there be found for the acts of ihe court, those 
acts must be taken to be coram non judice.---ib.....-. 


7. Proceedings in the orphans’ court, in order to a sale of 


the realty, are in rem, against the estate of an intestate, 
and not in personem; and therefore plenary jurisdiction 
is vested in the court, over the thing, though the party 
in interest be not notified of the pendency of the proceed 
ing :—the orphans’ court acquires a potential jurisdic 
tion over anestate, by the death of an ancestor. and such 
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jurisdiction is in actual exercise, when the court assumes 
to act upon tl 1e report of commissioners, who disclose the 
fact, that a division of the estate can not be equitably 

made, without injury to the ia \ on! Serer re rere a 
8, An order or de : of the orphans’ court, in a case with- 
in its jurisdiction, like judgments or deerees, in the or- 
dinary course of judicial proceedings, would not be void, 
or . » collaterally impeachable ;---though the proceedings 
may discover errors, for which an a] peliate court, if di- 

r pe a appeal! { to. should reverse.---iL Gowceee coerce eses 220 


9. The maces s oer mof the ste tut » of eighteen hundred 

and eighteen, entitled “an act concert ing judicial pro- 

ceedings,” authorises the ume court to procced, on pe- 

tition and citation, to erder the sale of land belonging to 

the estate of a deceased person, when the estate, or those 
utitled to inherit the same, would be less injured by a 

aie of the real property than slaves.---Couch and Rob- 

inson vs. C campbell et Shik io odsCRE WA eee ee 

). The jurisdiction of the orphans’ e ‘ourt over the real es- 

tate of an intestate is put in full exercise, when the court 

mates an order for the issuance of a citation-to the heirs, 

to shew cause why the same should not be sold, upon the 

stion of the administrator, for the payment of debts 

due by the it ER TS RSME NH 

11. Parties aggrieved by the determination of the county 
court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled “an act to amend an act, enti- 
tled-an act to encourage the building of public mills, and 
directing the duties of millers ;” and taking an appeal to 
the circuit court, must do so in term time, and the evi- 
dence taken, if certified “a the judge, in the absence of 
a bill of exceptions, will be presumed to be all the evi- 
dence acted on by the county court, and any other evi- 
dence must be presented by bill of execeptions—Hen- 
dricks vs. John Qunhagedatae npbiasuioh tae ees ty > AT 

12. A trial de rove on an appeal, can never be had in the 
cireuit court, unless the sti ‘tute giving the right of ap- 
peal expressly directs such a course to be pursued, and 
afier the removal of a case by appeal from the county 
to the circuit ¢ ck errors must be assigned as in other 
cases----and there is no need of making the number of 
assignments of error equal to the number of facts involv- 
ee PT er re 

13.'The actof e ightec en hundred and twelve, (Aik. Dig. 324,) 
does not contemplate the exercise of pe discretion by 

the county court, in proceedings under a writ of ad quod 


w 
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damnum, and if none of the injuries named in the statute 

are likely to ensue, the application for the erection of a 

mill or mills must be granted ; if otherwise, the applica- 

tion must be rejected. 'The statute does not provide for 

the determination of conflicting claims, in relation to the 

appropriation under the statute, of the same water power. 

ccdh ads bansbeesecdnoennrsonscagerss cocsscscs GO 
14.The first applicant for the benefit of the writ, under the 

act, acquires an inchoate right to the privileges confer- 

red by the siatute, and if he proceeds in the case with 

reasonable diligence, he is entitled to a decree establish- 

ing his mill. Adverse rights are to be compensated by 

damages assessed by the jury of inquest.——ib....... .. 473 
15.A land proprietor who apprehends injury from the con- 

templated erection of a mill, may, by propounding his in- 

terest, litigate questions with an applicant in the county 

court, at any time before a final decree.—ib.......... 473 
16. The applicant for the privileges of the writ of ad quod 

damnum, must conform in all things, to the judgment of 

the court granting his application, or rely upon his com- 

mon Jaw rights,—and if he do not conform to the judg- 

ment of the competent tribunals, or anticipates their fa- 

vorable determination, and by erecting his mill causes 

injury to others :—those injured are entitled to all the 

common law remedies against him.—ib.............. A73 
17.Where two records or papers, which are guasi records, 

are made or issued on the same day, parol evidence is ad- 

missible to shew which of the two was prior in poiat of 

time. It is theduty of the clerk of the county court to 

issue writs ad quod damnum, and an error of the clerk 

can not have the effect to prejudice the right of a party 

suing out such a writ, and if such a writ issued under 

the act of eighteen hundred and twelve, be quashed -for 

the reason that a blank was left in the same when issued, 

the party making the application, will not be prevented 

from suing out a new writ in any reasonable time after 

the first writ is quashed, supported by his first applica- 

En nS cic veces cose vccsccccececcciecs coves 473 
18. It is wholly unnecessary to insert any day in a writ of 

ad quod damnum, for holding the inquest when the ap- 

plication is made by one owning lands on both sides of a 

water course, and when the application does not seek for 

the condemnation of lands belonging to others for an 

abutment, ditch or canal. ‘The only reason why a day, 

in such cases as seek a condemation, is required to be in- 

serted, is, that the sheriff is required to give notice to the 
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proprietors of the lands sought to be condemned ten days ; 
before the time at which the inquest is held.—2)....... 
19.Where one begins the « reetion of a mill, and completes 
it, after the application of another to the county court for 
the writ of fad quo d damnum, and tor the purpose of de- 
feating the right acquired by the application, he is enti- 
tled to no commisseration if his mill be overflowed, and 
to no redress against the P arty who was prooceeding 
lawfully to obtain a confirmation and establishment of 
St ESA SMEARS MORSE Fe 
20.A plea in abatement can not be sustained to a writ of ad 
quod damnum, sued out under the act of eighteen hun- 
dred and twelve aforesaid,----it is wholly an ez parte pro- 
ceeding until the return of the inquisition, when any one 
interested in the subject matter, may appear with or with- 
out process served on him, and contest the claim of the 
applicant.----2b.... cccccccccceccccscces i ceewaeees 
21.Where defects appear in the writ or inquisition, they may 
be reached by a motion to quash the same, and if so dis- 
posed of, other process could then be awarded, and on its 
return, the cause — to rsp judgment, from which 
an appeal can be taken by any one previously a party be- 
fore the court.----2b. ......... iiés be reeCtwa sdhawenawd 





CORPORATION. 
1. How far a common seal may be necessary, to authenti- 
—s the acts ot a San amyl eth Nic ae et al. 
ee Ce Cie wit. cites Se esks ant eeedes 

Ba t, while a corpor: ition must, in general act through its 
ommon si cal—it may a point ar agent, whose acts, with- 

in ithe 5 phere of his powers, — be v ‘alid without a 


seal.—ib... psa nc eb hls eared ce eae Pye 
3. The ap proval by a corporation of the acts of one, acting 
as itS agent, mates those acts valid, whether authoris- 
ed by a delegated authority.---id. Sualipaceeditardcar aah ‘ae sraahe 


COVENANT. 
1. A covenant only can be maintained upon a writing un- 


der seal, and if a contract be unattested by a seal, or is 
underwritten: the action hy whieh redress ean he had 
for a nonwerforriance; is debt cr assumpsit. according to 
the subiect mattor.--- ce boy vs. heeler et al...cccces 
2. Where a contract r lis materially Ming d, by a 
subsequent parol agreement, covenant on the contract 


will not lie,—the remedy must be on the uhm a- 
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3. If new terms be intreduced into a contract, under seal— 
other duties imposed; or another day provided for its con- 
summation, 2n action will not lie for a breach of its stip- 


dnl aanrs ols ae Bais bandh id ké be delodcaceneh« aes 


CROP TIME. 
1. The words “crop time,” when used in a written agree- 
ment, between a planter and his overseer, mean that por- 
tion.of the year, which is occupied in making and gath- 
ering the crop.—'The balance of the year is not consider- 
ed crop time.—Alartin vs. Chapindit......cceccseees 


CRIMES AND MISDEMEANORS. 
1. No recovery can be had on a penal statute after its repeal. 
PRE, BOM g cc 8640 des genre veney xeneas 
2. By the statute of eighteen-hundred and thirty-six, to 
amend and consolidate the laws on the subject of the 
public roads, the erection of, or casting an obstruction 
acrozs a public road, is the offence made indictable, and 
before any one can be convicted under the same, he 
must act, and not remain merely passive, by suffering 
the obstruction to remain after the passage of the act, 
which he had erected before its passage.—ib......-000. 
3. Where a defendant, since the passage of the act aforesaid, 
instead of merely suffering the obstructions to remain, 
within twelve months beiore the finding of the indict- 
ment, does, by himself or his agent, any act shewing an 
intention to preserve a nuisance, such, for example, as 
making up the fence, laying on rails or other materials 
to raise or preserve the fence—such an act would ex- 
pose the ofiender to the penalties in the statute contained. 


CUSTOM. 
1. In all cases where a custom or usage has been engrafted 
on our system of jurisprudence, so as to become a part 
of the unwritten law, there must have been a time when 
it began to be, at which time, as the courts could not take 
judicial notice of it, the custom must have been proved 
not as law, but as evidence of the intention of parties.--- 
Sampson and Lindsay vs. Gazzaide esse ceeceeces 
2. The custom of merchants and others in Alabama, is re- 
cognised as a part of the law, when it is offered to prove 
what was the intention of parties to a contract ; although, 


semble, such custom may be afterwards ripened into. 





201 


123 











INDEX. 


3. Where a custom or usage is proved to exist, in relation 
to a particular trade or pursuit, if it be general, all per- 
sons engaged therein, are presumed to contract in refer- 
ence to.such usage. PRET HURTS 

4. Evidence of usage or custom is a for the purpose 
of ascertaining the sense and understanding of parties 


by their contracts, which are made with reference to 
such usage or custom. Thue custom becomes part of the 
contract, and may be considered the law of the contract, 
and rests on the same principles as the dcctrine of the lez 
ee aanaake SPE Ie PFE Pee re ee 
5. If, by the u: or practice of one class ¢ of the commiuni- 


ty, words are used in a different sense from their accep- 
tation among others, not engaged i in the same pursuit, 
their language ought not to be interpreted. by a rule not 


within their contemplation, at the time of making the 
ee re ere eS ee Peer eres ee 


6. Parol proof may be received, to shew that the w« wrds «de un- 
gers of the river, in a bill of lading, are by the usage and 


custom of merchants and others, understood to eosin 


other casualties than those arising from the element o 
WORE i 6 6b cs ie cceeenceds Poe cobeedee ee ecenes 


DAMAGES. 
1. A defendant in an action of slander, can not shew the 
truth of the words charged as slanderous, in mitigation 
of damages; but any facis or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.--- Kennedy vs. Dear. 
2. Malice is essential to be shewn, in an action of slander; 


and therefore, where a defendant had charged plaintiff 


with perjury for having used the term “violent,” in an 
affidavit describing an assault and battery, committed by 
defendant on plaintiff, the legal import of which term 
appears to have been misapprehended,---it may be shewn 

in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.”---2b......... re oe 


DANGERS OF THE RIVER. 

1. Parol proof maybe reccived, to shew that the words, “dan- 
gers of the river,” in a bill of lading, are, by the usage 
and custom of merchants and others, understood to in- 
clude other casualties than those arising from the ele- 
ment of water.— Sampson and Lindsay vs. Gazzam. 
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DEBT. 
1. In debt on an administration bond, it is no valid objection 
to the declaration, that it does not disclose that the assets 
in the hands of the administrator, were chargeable with 
the demand sued on, or that they were of v alue sufficient 
to discharge it, after the payment of all claims éntitled to 
priority.— T'homson, Judge, §’c. use vs. Searcy and 
EA iced s 6 vibin nk kndions huams seein ‘ee 
2. Nor is it a good objection to the declaration, that the 
names of all the plaintiffs in a judgment recovered a- 
guinst the administrator, are not set forth. Semble, that 
tire former judgement is not the foundation of the ae- 
tion on the bond, and need only be recited as a fact, the 
existence of which, is indispensable to enable the plain- 
NEN el li LR eI on 1-8 
3. An action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff's claim 
has been ascertained by juc lement as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the gootis and chattels of the intes- 
tate: and that, also, before a devastavit is fixed upon 
the administrator, by a judgment against him personal - 


\ Poe SOP eee eee ee ce aren 


DEBTOR. 

1. An arrangement between a creditor. and the debtor, 
whereby time is given the latter, can not prejudice the 
sureties—no evidence being produced, shewing a know- 
ledge of, or acquiescence on the part of the sureties, to 
such arrangemeut. —Evereit et al. vs. The United States. 

2. So, where a bank made an arrangement with its debtor, 
by giving time, and there was no evidence of a know- 
ledge of the matter by the sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury might infer a 1 knowledge of the arrange- 
ment, made with ‘the debtor, by the sureties.—ib....... 


DEMAND. 
1. It is a genera! rule, in relation to all agents who collect 


money under a lawful authority, that until’a demand or 
request is made for the same, they are not liable to a suit. 
McBroom etal. vs. The Governor, §°¢..... 000+ eeeees 
2. So, a sheriff, who is an agent appointed by law, to col- 
lect money on execution, may lawfully hold it, until a 
demand or request is made by one entitled to receive it. 
He is not bound to search out the plaintiff, and tender 
him the money collected, or pay it into court.—7b...... 
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3. Therefore,—in an action or motion against a sheriff or 
his s2c: uritles, to recover moneys collected by him, and 
Wic:1 it is a‘leged he has fai'ed to pay over, an avermcnt 
that a damaid had boen made before action brought, is 
ess2atia', and a defect in tiis beha'f will vitiate the de. 
SOPNOI EP. ois cc ces sncdevdsesbaceesgepswsetas 

4, Tae statute cf non-c’aim, presents a complcte Lar to an 

action against an executor or administrator, sceking to 
recover ac aim against the estate of the testator or intes- 
tate, not pre esented within eighteen months after the cause 
of action has accrued, or within the same time after. the 
grait of letters testamentary or of administration ; and 
sem) ‘ea creditor or any other person intcrested in the dis- 
triution, has an equa! right with the executor or admin- 
istrator, t> insist on a plea to that effect.—ib.. ee eee eee 

. Inan action, seeking to rceoverof the sureties to a sheriff’s 

bond, moneys, whic’ itis a'leged, were col’ected by the 
sher-ff, sinc: deceased, and which he fai'ed, in his life- 
tim», to pay over, and a demand for which was not pre- 
s2nted to his alministrator within eigitcen mouths after 
the grant of letters of a¢mini-tration, a plea, settirg forth 
the death of the serif, the administrat! on, and the non- 
presenta‘ion by the ered ti r, within the eighteen months, 

was hedto contain no lega defen ce to the acticn, and 
thata demurrer to .t was propery sustained.--2b.....+. 

G. A notice to the sheriff a one, under the statutes of 1819 
aad 1826, authoris-s a udeient against him and his se- 
curitics, cr any one, or cither of them, for moneys co!- 
leeted on a fi. fa. and not paid over on demand duly 
mid2.—Broughionet a’. vs. The President and Direc- 
__ tors of the Ban‘: of the State of Alabama... secre 

And a spec:a! demand.on the sheriff shou'd be made, 
aVerred, 22d proved.—ib...csecveccccccccvccwesces 


or 


DEVASTAVIT. 
1. An action cai be we'l maintaired upon the administra- 
tion bond azaiast the surcties, after the pan‘ff's claim 
has b22a ascertained by jadg nent, upon a) alle: a‘ion, 
tha: the admi:fistrat or has wasted more than an equal 
a.nount of the goods and chatte’s of tie intestate: and 
that,a's, b. fore a derastavit is £3 xcd upen the adminis- 

t a‘or, by a judgment r.covercd against Lim persenal’y. 
Thomsen, Fudge, &c. vs. Searcy ‘and Feart.cccssess 

2. Tae sam: rive prevalsat this t-m2in Virginia, Kentus- 
ky, Naw York, Councctiett and Mazsackusctts; andia 
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Indiana, on the bond required of a justice of the peace. 
ME bua tienrgcaaekDbdanehit Henanetivoes sedans -» 394 
3. The rule also prevails in the King’s Bench and common 
pleas, where the executor or administrator is alon¢ 
, Sought to be charged.—ib.... 0... eeee cece cece eee 394 
4. In Ohio and South Carolina, a devastavit must be first 
ascertained by judgment previously obtained—though in 
Ohio an action must be maintained against the surety, 
upon the bond of a guardian, without first obtaining 
judgment against the principal.—ib................. 394 
5. But the sureties to an administration bond cannot be 
charged beyond theamount of assets of the intestate which 
came tothe hands of the administrator, and therefore in 
an action on the bond against the sureties, the jury must 
not only find the issue for the plaintiff, but also the extent; 
to which the administrator has wasted the assets.—i).... 394 
6. Though the administrator, when sued alone, may be 
. charged for a constructive waste, yet to authorise a reco- 
very against his sureties, an actual devastavit must be 
GEN oo os eeeecewe cede Censdececess Sinweleine 394 


DILIGENCE. 
1. The statute of eighteen hundred and twenty-eight, de- 
fining the liability of indorsers, &c. repeals, by implica- 
tion, so much of the act of eighteen hundred and twelve, 
as prescribed the steps necessary to be taken by the hold- 
er of indorsed paper, in order to charge the indorser.— 
It requires that a recovery shall be sought against the 
maker, by suit prosecuted as soon as may be, after the 
maturity of the indorsed paper, except in cases of bills of 
exchange, and notes payable in bank—andif such suit 
prove unproductive, then the indorser may be proceeded 
inst. ‘The contract of the indorser is therefore condi- 
tional, and is an undertaking to pay to the endorsee up- 
on the performance of the conditions imposed by the sta- 

tute.— Ivy vs. Sanderson. .... 00s. ceceecccccencees - 420 
2. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed,—but if here be no ef- 
fort to coerce payment from the obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 
signor can not be charged.—And where one took an as- 
signment on a bond, with a knowledge that the obligor 
resided beyond the limits of the State, and made no ef- 
fort to collect the amount called for by the bond of the 
obligor, and assigned no reason for his neglect so to do, 
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----1t was held, that he was not entitled, in an action a- 
gainst the assignor, to recover.----0b......22-eseeeeees 


DISCONTINUANCE. 
1. In cases where the plaintiff is by law authorised to dis- 


Os 


continue he may do so, as to any of the defendants in 
his declaration, without an order of court.— Wheeler et 
al. vs. Bullard.......++. 4 Windia et Oca thigne ed hae ee 


. Where several defendants are sued, as co-partners, and 


it is ascertained that one of them is not a partner, it is 
the duty of the court-before whom the suit is pending, 
to discontinue such suit against such person or persons 
as shall appear not to be partners. _ And the plaintiff in 
such case may discontinue in such mode and at such 
time as he thinks expedient, as he is the individual enti- 
tled to the benefit of the statute.—1b... 2... cee eeeee cee 


. The appearance of a party by attorney, obviates the ne- 


cessity of the service of process; and after a discontinu- 


‘ance as to a defendant, he can be again introduced into 


court, by an appearance for him.—ib.... ee eee ee eeeeee 


DISCRETION. 


1. 


Questions that address themselves to the sound discretion 
of the circuit court, being deductions from facts and not 
involving matters of law, can not be reviewed in this 
court.—Harrison vs. Marshall, for use, §¢...++0++++ 


EJECTMENT. 


1. 


An assignment of lands not under seal can not invest an 
assignee with such a title as will enable him to maintain 
ejectment.—Ans/ey et al. vs. Nolan. ....0.eceeeeeees 


EMANCIPATION. 
1. The capacity of aslave, so far as relates to a bequest of 


freedom, forbids his being a cestui que trust: therefore, 
where one, by his last wi!! and testament, bequeathed 
freedom after his death, to his slaves, it was held that they 
were not, under the will, entitled to freedom, but must 
be held subject ®o distribution, according to law, as in 
cases of intestacy.— T'rotier, adm’r vs. Blocker § wife 


Gt Os A Sees heals ee eicie ct aawe oleate 


. Slaves in this country, are not analogous, in their con- 


dition, to the villeins of the feudal ages, but may be more 
aptly compared to the slaves of the ancient Greeks and 
Romans. .They have not the capacity to take property, 
either by purchase or descent; and as it regards their 
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traasmissioa from owner to owner, they are considercd 


as personal property,--thiug:, rater than persons.—ib. 209 


3. Tuc tirst artic e of the coust.tation of A atazra, in re a- 
tina td saves, is eyuivacent to a polive inhititision of 
tie right of the owner to emancipate them, exce] t on y 
wader sue reg’ atious a; te les atare way pie cribe. 
But even uadr tie statute otf "eig itzen huudred and 
tairty-four, saves can not bz enare:pated, in tiis Stae, 
by wil!, either abso uteiy or upon condition, as cuca at. 
tempt at emancipation, wou'd not b> a conip.ianee with 
the legislative dircction.—ib. occ ceeeeeseeceeeeeees 


ENDORSEMENT. 

1. Tae cashier of a bank, in the ceurse of bis ercinary Cu- 
ties, and by virtue of the geazra. power appertaining to 
his offic>, hay a right to transfer the parr sceutitics cf 
the ba 1k, in paym. “nt of the bank dubt.— Leverett a’. 
vs. The Uni'ed Sia'er. 0.0.0.0. ieadd ps 

2. Nor is it necessary taal the induesment for an ind-rse- 
ment of sve? paver, by a casiier, shoud ay pear; cenits 
wiil presume in the ab-eace of proof to tie coutrary, 
taat te traasfer has been propery made —tb ebeeeens 

3. But this inferenc> would uot bs coue usive: and a jar- 
ty wou d be authorised to controvert the fuir: ress of sveh 
traasfer, by siewi: ig that it was not made i) the regu ar 
course of business, bat in prejad ce of the rights and in- 
terests of tie baak—and thus defcat the effect of a trans- 

OF LOAN ASSIAIIC’.—ED.... ce wescrercceserevcsescees 

4. The statute of eightzen hundred and twerty-eight, ce- 
fining the liadi’ ity of indor-er> , &e. repea s, by mp ‘¢ ca- 
tion, ‘so mich of the act of « ighteen hundred and twe've, 
as prescrb ed t12 st2p3 nc-ssary to be ta’scu by the ko ‘d- 
er of indorsed paper, in order t» charg» the iadorser. It 

eynires that a reeovery s'a'! bs sought against the ma- 
ker, by suit prosccated as soon a3 may be, after the matu- 
rity of the indorsed paper, except in cas 28 of biils of ex- 
change, and notes payab'e in bank—and if stich suit 
prove unproductive, then the indorser may be preeecded 
against. Te contract of th: indorser is t1erefor2 condi- 
tiona’, and is an undertaking to pay to the indorsee up- 
on the performiace of the “conditions imposed by the 


16 


ic6 


statute.—-Ivey vs, Sauderson...... 0... 00eeeeeeeeees 429 


5. It is competent for the assignee of a bond, to sue lis as- 
signor, if he has used due dii igene2 to obtain payment 
from his obligor and has failed, —but if there be no effort 
to coerce payment from the obligor, or some satisfactory 














rea3o1 furnished for the neg'cct to make it, the assigner 
cana ot bs carged.—And where one took a) assignment 
on a boad, wita a know edge that t .c ob igor rs: :d.d: be- 
yond tre .imits of the Stats, aud madz no effort to collect 
tie amouut ca'led tor by tae aes ond, of the ebligor, and as- 
sizied no reason for his nezicet so to de,-—t was he'd, 
taat he was uct oatit ed, in a. 1) action a gainst the aesign- 
PG IER: BEL RET 


ENDORSER. 


1. 


Tae statute of eighteen huadred and twenty-cigl.t, defi- 
ninz tie tiabi ity of indorsers, Ke. repeats, by implica- 
tion, so mune) of the act of ecigiteen hundred and twe.ve, 

a3 prescribed the steps nc cossary to be taken by t! 1¢ ho'd- 

er of indorsed paner, in order tocharge the indorscr. It 
= ras that a recovery sha'l be sought against the ma- 
ker, by suit prosecated as sooa a3 may be after the ma- 
turity of the endorsed paper, except in cases of bills of 
exc 1aig?, and netes payab'e in hank—and if sued suit 
prove uaproductive, tea the indorser may be preceeded 
azaiust. ‘l’a2 contract of the inderscr is therefore ecrdi- 
t.o2a', and is an undertaking to pay to the indorsce, up- 
0: the performance: of the cond-tions impesed by the 
statut>.—Jvzy vs. Sandersoi......s.0++- Seseescs'ods 

It is competent for te assignee e of a bond to sue his as- 
siznor, if he has uscd due dii igence to ol tain payment 
from his obligor aad has fai'ed,—but if there be no cffort 
td cd2re2 payment from the ob igor, or some satis factcry 
reason furnished for the neg'cct to make it, the assigner 
ca. not b2 charged.---And where one tock an assignment 
02a boad, with a know edge that the cb izor resided be- 
yoad the lin‘ts of tie Stata, and made no effort to col- 
lect the amount cu'led for by the bond, of the cb'igor, 
and assigned no reason for his neglect so to de,--it was 
he'd, that he was not entit!ed in an action against the as 


Gigante; to retewer GB... . 2. donee scebccceands sie 
ENTRY. 
1. No entry will create a lega! tite to lands, adverse to the 


goverament. eeu Wright VS. Swan..... eeeererereeee tt 


ERROR AND WRIT OF. 


1. 


Wher? one of several p'aintiffs in error, dics before errors 
assigned, the suit does not abat>. The suggestion of the 
death is a'l that is required, and the case may preceed in 
the name, of the survivors.---Gregg et al. vs. Bethea... 


557 


420 


4 


84 





2 


Sed 


4 


or 


58 INDEX. 


. The writ of error is to be considered a new action, and 
fully within the letter and spirit of the statute passed in 
eighteen hundred and twenty-four.=tb............... 
Semble—At common law, a writ of error is a superse- 
deas, which continues until the court is apprised of the 
abatement of the writ, by scire facias; and therefore, 
when one of several plaintiffs in error, died before errors 
assigned, the defendant in error was obliged to sue out a 
scire facias quare executionem non, against the survi- 
vors, to revive the judgment, before he could sue out ex- 
Eee rere TLL eee eee eee eee Ty tye ads 
. A writ of error will not lie to revise the judgment of 
the court of commissioners of roads and revenue, in re- 
lation to a refusal to lay outa road.----Hili vs. Bridges. 
. Where there is no community of interest, parties can not 
join in an action, and therefore the obligors on two seve- 
ral bonds, who had incurred different liabilities, may not 
join ia a writ of error.----Jones et al. vs. Etheridge..... 


6. Therefore, also, where several defendants. below, join in 


7 


a writ of error who,may make different matters of de- 
fence, and for cr against whom different judgments might 
be rendered---such writ will be dismissed.---ib......... 
. Where a party dies after judgment below, process may 
issue from the Supreme court, to bring up thé case.--— 
Batis .adm’r, Gc. ve. Taylor... ....sccccccesccecces 


8. Where a party to a judgment below, died after judgment, 


a writ of error was directed to issue in the name of the 
administrator of the deceased, to bring up a transcript of 
the record, and a scire facias, advising defendant of the 
issuance of the writ of error, was ordered, requiring him 
to shew cause why the administrator plaintiff should not 
be allowed to prosecute it. ‘The writ of error to contain 
a clause directing execution of the judgment-to be sus- 
pended, upon the plaintiff’s giving bond and security, 
in a like penalty, and with like condition, as required 
where the writ of error issues from that court.----ib..... 


9. Where a suit is once continued, and then successfully 


resisted, by defendant, and afterwards a new trial is grant- 
ed; and at the next term, the pleas are withdrawn and 
judgment rendered---the defendant can not be permitted 
to urge, in error, the want of a declaration, or a defect in 
the declaration, if one be before the court.---- Wheeler et 
Oe OS SS a ey. Sa 


10. So, after a defendant has made all the defence in his 


power, in the court below, it can not advance the cause 
of justice, to permit him to object in error, to th eomis- 
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sion of a paper, without which, no trial or prececdipg of 
any kind, could have taken place; and the presumption, 
) in all such cases, is much more forcible, that the paper, 
the omission of which is alleged for cause of reversal, 
has been lost from the files, than that it never had exis- 
tence.—#h..5.......4. SPTTECTT? ee Be eaeeicse Saw 
11. If a garnishee answer in n the court below, without ob- 
jecting to a defect in the process against him, he can not 
‘be permitted, on a writ of error, to allege that he was not 
served according to the forms prescribed by law.---Smith 
vs: Chapman &§ Brother.....0..0-0ecceescceeceess B65 
12. Where one of the parties to ‘a judement in the court be- 
low, dies before the issuance of a writ of error, it is com- 
petent for his survivors to suggest the death in their writ 
of error, when the suggestion of the death requires no 
new parties to be made, without application to the Su- 
preme court ; and if the death is improperly suggested 
in the writ, it can always be under the éontrol of the 
court, on a motion, supported by affidavit, so as to pre- 
vent any injury to the parties interested.—Perine et al. 
Babcock... ...«s- ARE Pet er sens drarsiece ares elorsuncat Ga 
13. The Supreme court will disiniss a writ of error, on mo- 
tion to that effect, for a misjoinder of defendants, if upees 
looking into the writ, they find the objection well taken 
Brown et al. vs, Levins, ‘Survi iving Pariner, etal..... 414 
14. The statute of 1815, authorises the Supreme court to 
render judgment, against the principal and surety, in a 
writ of error bond, in case of a dismissal, or discontinu- 
ance of a cause, but such judgment can only be render- 
ed where the bond is given in conformity with the act.— 
and where the directions of the statute have been depart- 
ed from, in setting out the proper obligees in the bond; 
there can be no judgment rendered against the sureties. 
15. By the terms “adverse party,” contained in the statute 
‘of 1814, are to be understood, all who are made defen- 
dants in the Supreme court; and, therefore, where the 
bond was executed in favor of one .only of several defen- 
dants, no judgment could be rendered against the surcties. 
Ee eee idene aed teigs & qaltetewee.~s. 4E8 
16. Semble—such a bond is not void; but on account of a 
want of conformity to the statute, can not be subjected to 
the statute remedy.—-i)..... ped Saw Bence occ conwnte B14 
17. The obligee, may, however, semble, be entitled to his 
common law ‘remedy, against the obligors, and may re- 
cover damages for a Wendl. thik. oo csccssciss.. OT 




















560 INDEX. 


. 18. A judgment by, defau‘t, without a declaration, is kad on 
error,—neverthetess, if the only objection shewn by the 
record, is the waut of a dec'aration, the cause will be re- 
manded, that the p'aintiff may obtain leave to pertect the 
pleadings, and a trial ke had upon the mcrits.---Benson 
vs. Ca mpbell... sss. serrersverseres cbapitacscns €8 

19. A trial de novo on aa appea', can never be had in the 
circuit court, unless the statute giving the right of ap- 
peal expressly directs such a course to be pursued, and 
after the removal of a case by appeal from the county 
to the cireuit court, errors must be assigncd as in cther 
cases----and tier is no need of making the number of 
a3signm2nts of error equal to the number of facts invo!v- 
ed.----Hendricks vs. Johnson... ...0.cecececeeeseeee 47 


or 


wo 


ESTATES. 
1. The county courts of this State are invested with plena- 
ry. jurisdiction, in al! matters corccrning the estates of in- 
fants; and therefore, a c'aim for the maintenance of the 
infant, is properly brought when presented to that tribu- 
. nal.--Gregg et a’. vs. ‘Bethea...... Sete te-dh tains ani 
2. Where the ‘probate of the will had taken pace in eigh- 
teen hundred and twenty-one, and no application was 
made-for setting apart a sum of money for the mainten- 
» ance of aM infant legatee of a vested legacy, until eigh- 
teen hundred and thirty-five ; ; and the executer being rci- 
ted to shew eause why a sum shon'd nct be so set arart, 
fai'ed to appear----it was inferred that the estate was set- 
Rca) ccMEM baa specs cccghs.cos cigesese's - 10 
3. The several statutes cf tris Stat», passed in 1818, 1€20 
and 1§22, touching the jurisdiction of the crphans’ ecuit, 
in relation to a sale of the estates of deceased fersens, 
are all in force, and must be construcd togcther,---thcre 
is no want of harmony between them.-- Wymaneta!. vs. 
CEE OE OS ak Os pa chdsiccsevshsosagssthece SBD 
4. And if there were, the law never favors the repca! of a 
Statute, by i imptication, unless the repugnance he apfa- 
ren‘, or 12 their operation they be irreconci able.---7b... 2 
. 5. Tae orphans court derives it entire jurisdiction, in refe- 
rencz t> a1 order of sa’e of the rea! cstate of deceased 
persons, from the legis ation of the Stat; and if no war- 
rant can there b2 found for the acts of the court, those 
acts must be take to be ceraim now judice.---ib.....-. 219 
G. Proc 2edings ia the orphans’ court, in order to a sa‘e of 
the realty, are in rem, against the estate of an intestate, 
and not i,personam; and therefore plenary jurisdict.on 
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is vested in the court, over the thing, though the party 
in interest be not notified of the pendency of the proceed- 
ing :—the orphans’ court acquires a potential jurisdic- 
tion over an estate, by the death of an ancestor, and such 
jurisdietion is in actual exercise, when the court assumes 
to act upon the report of commissioners, who disclose the 
fact, that a division of the estate can not be equitably 
made, without injury to the heirs.—tb.....-..+eeeeeee 
. In case of an order for a sale of property, which sale 
has taken place,—if a judgment be reversed for error, in 
the record, the defendant can only obtain restitution of 
the money, while the purchaser shall hold the property. 
<r inde cap wv chiionis.c ears diss 5500 SUP we sddecoee 
8. And so, where an administrator omits to give a bond, on 
a sale of real estate, according to law—the omission does 
not avoid the sale.—ib..... depp cdesesceessagehsc t's 
9. Where particular forms are pointed out for the execution 
of a power, however immaterial they may oppear in 
themselves, these forms are considered as conditions, the 
observance of which can not be dispensed with, and it 
is necessary that an administrator shou!d do every thing 
required by the order of the court to be done previous to 
the sale, or the sale passes no title.—-2b.......ceeeees 
10. But the purchaser can not be prejudiced by the offiission 
of the administrator, to perform an act incumbent upon 
him, after the sale.—'The interest acquired by the pur- 
chase can not be lost; by a failure, on the part of the ad- 
ministrator, to make a return to the orphans’ court, of 
the proceedings under the order authorising the sale. “ib. 
11. The second section of the statute of eighteen hundred 
and eighteen, entitled “an act concerning judicial pro- 
ceedings, ” authorises the county court to procced, on pe- 
tition and citation, to order the sale of land belonging to 
the estate of a deceased person, when the estate, or those 
entitled to inherit the same, would be less injured by a 
sale of the real property than slaves.---Couch and Rob- 
inson vs. Campbell et al... sss eeee eee qcegesiyt opbeen% 
12. The jurisdiction of the orphans’ court over the real es- 
tate of an intestate is put in full exercise, when the court 
makes an order for the issuance of a citation to the heirs, 
to shew cause why the same should not be sold, upon the 
suggestion of the administrator, for the payment of debts 
due by the intestate. —ib Ledpeas g.ocsiosodngessovdee 
13.. Where a testator gave to his wife a life-estate in certain 
negroes, and then proceeded to declare, that at her death 
the negroes mnentioned, should be equally divided, by va- 
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luation, between. his two daughters, and added,---‘ or 
should either of ‘them (the daughters) die without i issue, 
the other is to get the whole of the negroes and their in- 
crease,”---it Was $ held that the time when the bequest over 

was to take effect, was, at the death of the wife, and,that 
upon the death of the wife, the property vested absolute- 

ly-in the two daughters :-—~JicGraw vs. Davenport and 


Wife inns diversersvaparesevrs seesconseguernesss 


14, That the two daughters took vested remianders in the 


negroes, subject only to the continge ney of their not liv- 
ing to.enjoy; and being both alive at the death of their 
mother, the contingency never happened, and the proper- 
ty vested absolutely in themn+--tb.. 2s cece eee e eects 


EXECUTORS ANP ADMINISTRATORS. 
1. The statute of non-claim, presents a complete bar to an 


action against: an executor or administrator, seeking to 
recover a claim against the estate of the testator or intes- 
tate, not presented within eighteen months after the cause 
of action has accrued, or within the same time | aiter the 
grant of letters testa mentary or of adininistration; and 
semble, a creditor or any other person interested i in th ie dis- 
tribution, has an cqual right with the ex xecutor or admin- 
istrator, to insist on a plea to that efiect— Me Broom ct al. 
Ee PUOOCTRO, GGiad sc vcnpoecctddcvececeonners 


2. In an action, seeking to recover of the sureties to a sheriff’s 


bond, moneys, which it is alleged, were collected by the 


‘sheriff, since’ deceased, and which he failed, in his life- 


time, to pay over, and a demand for wh ich" was not pre- 
sented to his administrator within cightcen months alter 
the grant of letters of administrat ion, a pl beak 8 setting forth 
the death of the sheriff, the administration, and the non- 
presentation by the creditor, within the eighteen months, 
was held to contain no legal defence to the action, and 
that a demurrer to it was properly sustained.---ib.. 1.45. 


3. At common law, an action could not be maintained by an 


executor or administrator, to recover damages for an inju- 
ty done to either the person or. property ‘of the testator 
or intestate.— Blakeney vs. Blakeney... ....s0.ceee ees 


4. But the statute of 4 Edw. 3, c. 7, authorises an action by 


an executor, for a trespass done to the coods and chattels 
of the testator, and the ee was further extended by 
statute 25 Edw. 3, c. 5, and to administrators, by the 
statute 31 Edw. 3, c. 11.—ib..... 0... cee eens eee ee 


5. And by the equity of the statute, an executor or admin- 


istrator might have a quare impedit for a disturbance 
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in the life-time of the testator or intestate, and the per- 
sonal representative of a termor might maintain eject- 
ment, where testator had a lease for years, or from year 
to year, whether the ousfer was before or after his death. 
6. The statute of 1826, (Aik. Dig. 1st’ ed. 260,) does not 
authorise the: commencement of an ac t1on; de NOVO, by 


he personal representative, for an injury done in the life- 
time of the testator or intestate. ths. coe cceccosnsses 

> {  ¥ ? ar £ . - soe tas 1 
7. By the marriage of a feme sole dngisictredix. the hus- 


band beconies joint-administrator with. her; and if the 
husband sue or be sued as administraior, the wife nist 
be joined with hiim.— Williantson et al..vs. Hill... .%. 
8. The decree of the orphans’ court against such adminis- 
trator, can not be regular, unless the wife be embraced 
9. In cases where r may be charged in. his 
own right, the ac inst e husband a! one. — ib. 


10. Lhe ns tion in right of his 





against the claim ofa di tributee, 
erant of administrati on, or the ju- 
king the grant, w rhich the wife 
lich both had exercised. | By the ac 
ct mn tance and exercise of the trust, the jurisdietign ig hd 





mitted, and can not afterwards be controverted.—46.....+ 
11. Nor can a personal representative object to a notice re- 


quired in settlement of the estate, for the want of ,regu- 
larity; it not being intended for his advantage, but for 





the benefit of creditors and distributees.—2h.....scce08 
12. Wh ne an administrator omits to gtve a bond, on a sale 
of -réal estate, according to law—the omission does not 
avoie Fe sale.— Wyman etal. vs. Campbell et ali... 


he purchaser can not be prejudiced, by the omission 
of an administrator to perform an act incumbent upon 
him, after tke sale.—'The interest acquired by the pur- 
: be lost, by a failure, on the pat ‘t of the ad- 
ministrator, to male a return to the orphans’ court, of 


the. prot nes 1 : Y auioorisin r the sal e,—2b. 
] 1. Th » TUT 2 i or ; rt over the real es- 


4 


tate of anMintestate is put int , When that court 


lr , : ‘ ) thio } ~ 
Maics an ¢ t A c ( ‘ i L t (He i rs, 
to snew Cc cy 1d not be sold, upon 


the Su r 1 j 8] of au i » i 4 i Y ui pa vient of 
debts due by the intestate.—Couch and Robinson vs. 
Campb it et OP divas ce ANG CEL cheb pels hase 


15. Where a party to a judginent below, died after judgment, 
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a writ of error was directed to issue in the name of the 
administrator of the deceased, to bring up a transcript of 
the record, and a scire facias, advising defendant of the 
issuance of the writ of error, was ordered, requiring him 
to shew cause why the administrator plaintiff should not 
be allowed to prosecute it. ‘The writ of error to contain 
a clause directing execution of the judgment to be sus- 
pended, upon the plaintiff’s giving bond and security, 
in. like penalty, and with like condition, as required 
where the writ of error issues from that court.— Bettis’ 
ddm’r §c. vs. Taylot.....+srevevescenvess . 333 
16. In debt on an administration bond, it is no valid: objection 
to the declaration, that it does not disclose that the assets 
in the hands of the administrator, were chargeable with 
the demand sued on, or that they were of v alue suflicient 
to discharge it, after the payment of all claims entitled to 
priority. — Thomson, Judge, §c. use vs. Searcy and 


Fearn. ...0ccvcccees sed dowbasdaddndasesap ese » 393 
17. Nor is it a good objection to the declaration, that the 
names of all the plaintiffs in a ju nt recovered a- 


— the administrator, are not set forth. Semb/e, that 
former a, (perry is not the foundation of the ac- 
tion on the bond, and need only be recited as a fact, the 
existence of which, is oh eA to enable the plain- 
tiff to reCOVES—4B..6 0.2 cic cccccccccccesadecracece . 393 
18. According to the literal import of an administration 
bond, it is forfeited when the administrator wastes the 
of the intestate, to the prejudice of a creditor.— 
et no one can be regarded as a creditor for the purpose 
of subjecting the administrator to a personal accountabil- 
ity, who has not first made out a title, by recovering a 
judgment to be levied de bonis intestatis.—ib..... eves 393 
19. An action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff’s claim 
has been ascertained by judgment, as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the goods and chattels of the intes- 
' tate: and that also, before, a devastavit is fixed upon the 
administrator, by a judgment recovered against him per- 
SONAL Y.—-ib. see ese ce reese ceeeeeeeeessareceess 393 
20. But the sureties to an administration bond cannot be 
charged beyond theamount of assets of the intestate which 
came to the hands of the administrator, and therefore in 
an action on the bond against the sureties; the jury must 
not only find the issue for the plaintiff, but also the extent 
to which the administrator has wasted the assets.—ib.... 394 
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21. Though the administrator, when sued alone, may be 
charged for a constructive waste, yet to authorise a reco- 
very against his sureties, an actual devastavit must be 


shewa.--0B. 0p 0«sccecces bese wane atau hed dieede: wee 


22. Where a legacy is given, generally, without appointing 
the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legacy.— Marr, ex’x vs. McCullough, adm’r...... 

23. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.--—ib...... 

24. Where the corpus of a legacy was given to the execu- 
tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 
tee, immediately on the death of the testator.-—ib.:..... 

25. And an administrator does not occupy a more favorable 
position, in regard to the payment of a legacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can-” 
not therefore be allowed to urge an objection to the pay- 
ment to the intestate while living, which would not have 
been available, if made by the intestate himself.---ib.... 

26. So, where a legatee, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 
the personal representative of the legatee.—ib.....+.++ 


FORCIBLE ENTRY.AND DETAINER. 

1. Proceedings in forcible entry and detainer, before a jus- 
tice, and others of a similar character, when removed by 
certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, and not by a reinvesti- 
gation of the matters of fact—Perryman vs. Burgster. 

2. Transcripts in such cases, can not be amended in the 
circuit court, upon motion sustained by affidavits, show- 
ing the neglect of the justice to record fully, the matters 
occuring on the trial—id.... cece ccc eer eeeerenns 

3. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 


507 


507 


508 


508 


508 


99 


99 








566 INDEX. 


then to shew cause, and: if the cause shewn be insuffi- 
cient, a mandamus should be awarded.—ib........... 
4. It is no available objection, on a case of forcible entry 
and detainer, brought up from a justice by certioraré, that 
the process was isstied by one justice, and the case tried 
by another. ‘Their powers are co-extensive.----ib...... 


EVIDENCE. 
1. A justice of the peace, who is a witness in a cause, May 
be asked whether he has had any particular case before 
him, but may not speak of the papers conuccted with the 
suit, unless they are produced.— Ke nnedy vs. Dear.... 
2..The usual and ordinary mode of proving the official 
character of a justice of ‘the peace, who is a witness in 
a cause, is, by his own oath, and this is the usual mode, 
in all cases, except in suits against himselfi—ib......+. 
3. Opea accounts do not necéssarily’ carry interest, and if 
they do, it is in'the power of the plaintiff to release the 
same ; and thus bring his claim below the sum of twen- 
ty dollars; and so prove the demand by his own oath.— 
Mui ig. vs, Harding et als. o's.e'e's edb vec cSeccccceees 
4. Parol proof may bs sreccived, to shew that the words, “dan- 
gers of the river,” in a bill of lading, are, by’ the usag 
and custom of merchants ‘and other s, understood to in- 
clude other casualties than those arising from the ele- 
ment of water.—Sampson'and Lindsay vs. Gazzam. 
5. It:is the province of the court to expound to the jury, all 
written instruments which may be offered in evidence, 
on the trial of a case; and ambiguous range are to be ex- 
pounded by papules meaning, and: the light shed on 
them, frem other parts of the written agreement.—J/ar- 
lin vs. GUapeiamiie's cn 0s cit Lic geecs bhaeavn as 
6. The mere reierence in tite caption of the recciver’s cer- 
tificate, is no suflicient evidence, that the richt of a claim- 
ant to lands, was derived under the pre-emption laws of 
the United States.— Ansley et’al. vs.) Nolan... d..0.08 


EXECUTION. 

1. Where notices seeking to render a sheriff and his securi- 
ties liable for monies col!ccted om exectition, and which 
it is alleged he-+has not paid over, are returned executed; 
they must be produced at return, teri dnd-the motion a 
dicated by them, submitted, .or fey will be held to have 
spent their force and availabitity Broughton et al. vs. 
The President and Directors of the Bank of the Siate 
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2. A notice to the sheriff alone, under the statutes of 1819 
and 1826, authorises a judgment against him.and his se- 
curities, or any one, or cither of them, for moneys col- 
lected on a fi. fa. and not paid, over on demand duly 
MINOR HED. 02 s'g p Be cne so cgpywowsesee chet schos buss 48 

3. Wherea constable levied on and sold property, already 
bound by executions in the hands of the sheriff, and paid 
over the money to the plaintifis in the executions, in the 
sheriff’s hands, and the plaintiffs afterwards paid the 
same back to the constable, under /advice that his le- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien—--it was held that the plaintiffs could 
not afterwards charge the sheriff with negligence, al- 
thongh he also was advised that the proceedings of the 
constable had divested the executions in his hands of their 
lien and had acted under that advice.---Harrison vs. 
Marshall for rse, GC... 0 «00's 0:10:04 + wed,c ep ere nije sts». 65 

4. The lien of executions; in the hands of the sheriff, is not 
divested by a subsequent levy and sale, by a:constable of 
defendant’s effects, notwithstanding the act of eighteen 
hundred twenty-eight.--<2D. occ ces cece csersecccecee OF 

5. The transfer of a judement -carries with it a right to 
sue out execution, or to bring suit in the name of the ori- 
ginal plaintiff; at 1d as any defence existing against plain- 
tiff, will be available to defenda: it, SO any Tight the plain- 
tiff is entitled to, will be available to the assignee. There. 
fore,—where an assignment of a judgment and execu- 
tion, was made toa sheriff, in the month of June, which 
had come into his hands in November previous, it was 
held that the assignment did not extinguish his liability 
for failing to make the money previous to the transfer.— 

6.. A payment by the sheriff of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff recei ived an assignment of the judgment 
and execution, on his own book, from the attorney, “made 
without the knowledge or consent of the defendant in the 
execution, is a payment and discharge of the’judgment, 
and in law, has the same effect, and will be attended by 
the same results, as if made by the defendant.— Boren, et 
Oh: Ws PAO elie 0’. 6 05s boa a'ng we'c's Sete nea'sspeavyes 432 

7. An assignment of a judgment and execution, if made in 
a proper manner, is not of itself notice to any ‘one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
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quire him to keep such,a book, is notice to no person of 
the assignment, exeept the parties to the transaction.---ib. 432 
8. An execution issued upon a judgment which has been 
- satisfied, but of which satisfaction no entry is made on 
the record, is not void, but voidable merely.—ib........ 432 
9. A-latent interest existing in.the sheriff, in the avails of 
an, execution, and not appearing on the record, ‘will not 
affect a purchaser at a sale under such execution, who 
has no notice of the sheriff's interest.—-ib............ 432 
10. In a trial of the right of property between a plaintiff in 
execution and a third person, it does not devolve on the 
' former, to produce the judgment on which the execution 
issued.—- Hardy et al. vs. Cascoignes § Holly........ 447 
11..A sheriff’s return upon’ an execution, when made in 
pursuance of law, is matter of record, and in all cases, 
where the execution is admissible as evidence, the re- 
turn is also evidence.--—ib.,.... cee eee eect eee ecees AAT 
12. The statute of eighteen hundred and twenty-cight, en- 
joins it upon a jury, when they find property subject to 
execution, to find the value of each article separately; 
but the claimants of property levied on by virtue of an 
execution, have no right to complain that a jury are un- 
able to do so, as it places them in a more favorable con- 
dition than they would otherwise be.----ib.........+.+. 447 
13. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods levied on in execution, and claimed by 
a third person,---and without the authority of a statute, 
such a judgment is irregular.—ib.. 1.2.0... es eee eee 447 
14. A vetdict of condemnation, followed by a judgment, is 
conclusive against the right of the claimants, and all per- 
sons claiming under them; and the question of liability, 
to the satisfaction of the execution, cannot be again liti- 
gated in any subsequent. controversy.--ib............. 447 


EXTORTION. 

1. Where a recognizance recites, that the recognizor freely, 
voluntarily, and of his own will and pleasure, took upon 
himself the obligation it imposes—-the recognizor is es- 
topped from afterwards setting up, in an action by scire 
facias upon the recognizance estreated, that it was ex- 
torted from him.---- Whitted vs. The Governor, &c..... 335 

2. A public officer, judiciahor otherwise, has no right, un- 
der color of his office, to extort from an individual, a 
bond, as a condition on which he will render to him 

rights and privileges, he may justly claim.----76........ 335 
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GARNISHEE. 

1. A garnishee can not take advantage of an iregularity, 
in the proceedings between parties to an attachment.-—- 
Smith vs Chapman & Brother. 2.0.0.0. ceeeeeecees 

2. If a garnishee answer in the court below, without ob- 
jecting to a defect in the process against him, he can not 
be permitted, on a writ of error, to allege that he,was not 
served according to the forms prescribed by law.---id.... 

3. Where a garnishee by his answer, does not admit a debt 
to be due, ‘and payable from himself, to the defendant in 
attachment, no judement can be re! ndered.----ib.....00. 

4. So, where a garnisiee admitted that he was indebted to 
the defendant in attaciiment, a certain sum, to be paid in 
“store accounts,” the court had no authority to change 
the liability of the garnishee, and make him liable as for 
a money TNE Ohh. en nes hapasenencenenmnees 

5. And it is no answer to this view of the subject, to allege, 
that unless a judgment can be rendered, the emia 
attachment would he remediless ; for the attac ching cre- 
ditor is, by the levy, entitled to a priority of satisfaction, 


out of the demands, asa part of the estate 0 if his debtor, 
and the proper mode would be, for the plaintiff in the at- 
tachment, to proc ed i equit ty, to have the demands as- 
signed an 1d coilecte d, for the satisfaction ef his judgment. 
hance ads 5k KS wth eels Loe nieweeied + eee 


GUARDIAN AND WARD. 

1. Where a guardian makes application in his own name, 
to have a sum of money set apart for the maintenance of 
an infant legatee of a vested legacy, and a judgment is 
obtained against the e: xecutor----the judgment will be re- 
versed ; as the application should have been in the name 
of the ward, and the iad gment rendered in his favor.--- 





Gregg etal. vs. Beret. ccc eeee cece eee neeeseeeees 
2. It is competent for tle county court to set aside the claim 
of a father, to the wardship of his child’s estate, in faves 


of a stranger, if 1t appear that the father is unfit for the 
station; and therefore the relation of parent forms ro ex- 
clusive claim to the wardship.---Afuie vs. Nixon et al... 
. It is good ground for revoking letters of guardianship, 
that they were improvidently poop. and that the court 
had no jurisdiction, when the letters were sranted.---i5 
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band becomes joint administrator with her, and if the 
husband sue or be sued as administrator, the wife must 
be joined with him.—- Williamson et al. vs. Hill...... 
2. The decree of the orphans’ court against such adminis- 
trator, can not be regular, unless the wife be embraced 
WR RGus o's cewk Sos dbgeg.sedspecveverdsevioccsoe 
3. In cases where the administrator may be charged in his 
own right, the action lies against the husband alone.—ib. 
4. Where one comes into an administration in right of his 
wife, he can not urge against the claim of a distributee, 
the invalidity of the grant of administration, or the ju- 
risdiction of the court making the grant, which the wife 
had sought, and which both had exercised. By the ac- 
ceptance and exercise of the trust, the jurisdiction is ad- 
mitted, and can not afterwards be controverted.—zb..... 


IGNORANCE OF LAW, 

1. Where one, beneficially interested in a cause, from igno- 
rance of the law, surrenders his rights, he can not hold 
the oppasite party to a knowledge of the law, and charge 
him for the loss occasioned by his own indiscretion.---- 
Harrison vs. Marshall, for ise, §°C.. 0. cee cece eeees 


INFANT. 

1. The county courts of this state are invested with plenary 
jurisdiction, in all matters concerning the estates of in- 
fants; and therefore a claim for the maintenance of the 
infant, is properly brought, when presented to that tribu- 
nal.----Gregg et al. vs. Bethea. ...... + Uses trshoces's 

2. Where the probate of the will had taken place in eigh- 
teen hundred and twenty-one, and no application was 
made for setting apart a sam of money for the mainte- 
nance of an infant legatee of a vested legacy, until eigh- 
teen hundred and thirty-five; and the executor being ci- 
ted to shew cause why a sum should not be so set apart, 
failed to appear, it was inferred that the estate was settled. 

3. Where a guardian makes application in his own name, 
to have a sum of money set apart for the maintenance of 
an infant legatee of a vested legacy, and a judgment is 
obtained against the executor----the judgment will be re- 
versed ; as ‘the application should have been in the name 
of the ward, and the judgment rendered in his favor.--ib. 

A. It is competent for the county court to set aside the claim 
of a father, to the wardship of a child’s estate, in favor 
of a stranger, if it appear that the father is unfit for the 
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station ; and therefore the relation of parent forms no 
exclusive claim to the wardship.----Huie vs. Nizon et al. 
5. An infant plaintiff is not liable for costs, unless he waive 
his plea of infancy, or fail to sustain it, or it be not avail- 
able in law, as where he is sued for tort—his prochien 
amiis. A ‘guardian ad litem is never chargeable with 
costs.— Perryman §c. vs. Burgster....ccccesceceees 


—— 

. Open accounts do not necessarily carry interest, and if 
ag do, it is in the power of the plaintiff to release the 
same; and thus bring his claim beiow the sum of twen- 
ty dollars; and so prove the demand by his own cath.— 
Murfs vs. late Bes icclngeasadestagtnneeie 


JOINDER OF PARTIES 
1. By the marriage of a feme sole administratrix, the hus- 
band becomes joint administrator with her, and if the 
husband sue or be sued as administrator, the wife must 
be joined with him.— Wélliamson et al. vs. Hill....... 
2. The decree of the orphans’ court, against such adminis- 
— can not be regular, unless the wife be embraced in 
3. in cases where the administrator may be charged in his 
own right, the action lies against the husb: nd alone.-ib. 
4. Where there is no community of interest, parties can not 
join in action, and therefore, the obligors on two several 
bonds, who had incurred different liabilities, may not 
join in a writ of error.—Jones et al. vs. Hitheridge..... 
5. Therefore, also, where several defendants below, join in 
a writ of error, who may make different matters ‘of de- 
fence, and for or against whom different judgments might 
be rendered—such writ will be dismissed.—id.......-. 
6. The supreme court will dismiss a writ of error, on mo- 
tion to that effect, for a misjoinder of defendants, if, upon 
looking into the writ, they find the objection well taken. 
Brown et al. vs. Levins, surviving partner, et al...... 


JOINT OWNER. 

1. One interested in a steam-boat, as part owner, may sell 
his interest, without consulting the other joint owners.— 
Jones et al vs. Sims and Scott.......000ecccrececees 

2. The mere fact of being joint owners of a vessel, does not 
make the parties liable, as co-partners—the liability of the 

, owners is consequent upon its employment: and if the 


owners of a vessel are not concerned in its navigation, 
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they can not, upon the ground of ownership, be charged 
for the loss of goods shipped on board of it.—7b.. 

3. But if they are entitled to its earnings, and jointly liable 
for its losses, they may be regarded a as partners, so far as 
it relates to all liabilities incurred by the injury or de- 
struction of the vessel.—ib......-..e cece eens 

4. If a joint-ownership be once shewn to have existed, its 
continuance may be presumed, unless it be prov ed that 
it has ceased.—2b......... PPE OTS ee Pee és 


JUSTICE OF THE PEACF. 

1. A justice of the peace, who is a witness in a cause, may 
be asked whether he has had any particular case before 
him, but may not speak of the papers connected with the 
suit, unless they are produced.— Kennedy vs. Dear.... 

2. The usual and ordinary mode of proving the official cha- 
racter of a justice of the peace, who is a witness in a 
cause, is, by his own oath ; and this is the usual mode in 
all cases, except in suits against himself.—ib......... 

3. Proceedings i in forcible entry and detainer, before a jus- 
tice, and others of a similar character, when removed by 
certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, aud not by a reinvesti- 
gation of the matters of fact. a: hs ryman vs. Burgster. 

4. Transcripts in such cases, can not be amended in the 
circuit court, upon motion sustained by affidavits, show- 
ing the neglect of the justice to record fully, the matters 
occuring PDE SSE TENET tp I 

5. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.—id......... e 

6. A paper, purporting to be a transcript, as a return toa 
certiorari, should not be received, unless it be certified 
by the justice, and returned with the writ.--ib...... ; 

7. It is no available objection, on a case of forcible entry 
and detainer, brought up from a justice by certiorari, that 
the process was issued by one justice, and the case tried 
by another. Their powers are co-extensive.---ib...... 

8. Appeals to the circuit court, from the judgment of a ‘jus- 
tice of the ya are to be tried de novo. —Murfs vs. 
Harding et al...........4. wash hseess od weap ee pees 


JUDGMENT. 
1. To entitle a party to relief in a court of chancery, a 
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gainst a judgment at law, where no fraud is charged in 
obtaining the judgment, it is necessary that he shew that 
he has used reasonable diligence to make his defence be- 
fore the proper forum.---- Mock vs. Cundiff.....sseees 


. Chancery will not relieve against a judgment at law, on 


the ground of its being contrary to equity, unless the de- 
fendant in the judgment was ignorant of the fact in ques- 
tion, pending the suit—or it could not have been receiv- 
ed as a defence—or unless he was prevented from avail- 
ing himself of the defence, by fraud or accident-—or the 
act of the opposite party, uninixed with negligence or 
fault on his part—-<b. Sco weerosonsvesececscupesdy 


. Therefore, where the bill stated that a judgment had been 


obtained on a note, given by complainant to one W. N. 
M., or bearer---which note was transferred to the plain- 
tiff in the judgment----and before notice of the transfer, 
complainant had become the owner of a note for nearly 
the same sum, made bythe said W. N. M:---and complain- 
ant had employed an attorney to make a defence to that 
effect, who was prevented from making the defence by 
sickness---and judgment passed by nil dicit--—-but the bill 
did not state that the off-set was delivered to the attorney, 
or that witnesses had been summoned to prove it;----and 
it appeared further that complainant had not attended the 
court himself, and assigned no cause for his negligence 
in that behalf,---the bill was d Soanieeed for want of equity. 


Siiattcataen Pe ee Ne Mea es Po ae) CPa et 


. The transfer of a  judgme nt carries with it aright to 


sue out execution, or to bring suit in the name of the ori- 
ginal plaintiff; and as any defence existing azainst plain- 
tiff, will be available to defendant, so any right the plain- 
tiff is entitled to, will be available to th e assignee. There- 
fore,—where an assignment of a judgment and execu- 
tion, was made toa sheriff, in the month of June, which 
had come into his hands in November previous, it was 
held that the assignment did not extinguish his liability 
for failing to make the moncy previous to the transfer.— 
Harrison vs. Marshall........00csccevcccscccccess 
The judgment of a court having jurisdiction of the 
parties, and the subject matter is conclusive upon parties 
and privies—notwithstanding the record may abound 
with irregularities, which would authorise the reversal 
of the judgment, by a revisin g court : and if the proceed- 
ing be in rem, jurisdiction may well attach quoad the 
thing—though the person of the defendant be not reach- 
ed by process.— Wyman et a]. vs. Campbell et al..... 
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6."An order or decree of the orphans’ court, in a case with- 
a: its jurisdiction, like judgments or decrees, in the or- 
i course of judicial proceedings, would not be void, 
or be collaterally impeachable ;---though the proceedings 
may discover errors, for which an appellate court, if di- 
rectly appealed to, should reverse.---tb.............. » 220 
7. In case of an order for asale of property, which sale has 
taken place,—if a judgment be reversed for error, in the 
record, the defendant can only obtain restitution ‘of the 
money, while the purchaser shall hold the property.-—-ib. 220 
8. By the act of eighteen hundred and thirty-four, the le- 
gislature have prescribed a warrant to guide the courts 
in providing for a definite amenability to a judgment, and 
where that warrant has not been followed, and to the ex- 
tent to which it is departed from, the act of a court is void. 
-—- Whitted vs. The Governor, §'¢. 0... 66s cece eeees 335 
9. A payment by the sheriff, of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff received an assignment of the judg 
ment and execution, on his own book, from the attorney, 
made without the knowledge or consent of the defend- 
ant in the execution, is a pay ment and discharge of the 
judgment, and in law, has the same effect, and will be at- 
tended by the same results, as if made by the defendant. 
Boren et al. vs. McGehee. .... 2... cccccccscceseces 43 
10. The authority of an attorney ¢ ceases with his collection 
of the money demanded by the plaintiff’s judgment, and 
does not authorise him to sell or transfer any interest in 
a judgment, or in the note or bond on which the judg- 
ment is founded,----and therefore his assignment of a 
judgment to a third person, conveys no interest to the 
third person.--—-id.. +... eee eee eee eee eee eeeeeees 432 
11. An assignment of a judgment and execution, if made in 
a proper manner, is not of itself notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, except the parties to the transaction.---ib. 432 
12. An execution issued upon a judgment which has been 
satisfied, but of which satisfaction no entry is made on 
the record, is not void, but voidable merely.— ib... ~- 432 
13. A judgment by default, without a declaration, is bad on 
error,---nevertheless, if the only objection shewn by the re- 

* cord, is the want of a declaration, the cause will be re- 
manded, that the plaintiff may obtain leave to perfect the 
pleadings, and a trial be had upon the merits.---- Benson 
‘vs. Campbell... bs chee adee we Ee oes. 455 
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LANDS. 
1. No entry will create a legal title to lands, adverse to the 
government.— Wright vs. Swan. .......++- vecves. 84 


2. A purchaser of lands from the United States before pa- 
tent, has an inchoate legal title, which may be conveyed 
toa ‘grantee of the purchaser, in the same manner as any 
other legal title, and the estate will be transferred by 
such conveyance.----ib. ......cccceeeccceeecceceees Bh 
3. An assignment of lands not under seal, can not invest an 
assignee with such a title as will enable him to maintain 
ejectment.—Ansley et al. vs. Nolan. .... sénseestacse CFO 
4. The mere reference in the caption of the Receiver’s 
certificate, is no sufficient evidence, that the right of a 
claimant to lands, was derived under the pre-emption 
laws of the United States.---ib........ joe's Cree news Gee 
5. Under the statute authorising the form of action, as a 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for trespass, 
quare clausum fregit, which contains no averment of 
title, or assertion that the action is instituted to recover 
possession of, and try titles to the lands described---- 
may be allowed.---- Thrash vs. Johnson......+++++++++ 458 
6. An assignment by an instrument not under seal, of lands 
purchased of the United States, the evidence of which 
purchase, is the cirtificate of final payment by the as- 
signor to the receiver’ of public moneys in the land 
office, is not sufficient to sustain an action of trespass by 
the assignee.——7b.. ‘need edn eee Sierekops coose 458 
7. The right to the use 2 of the waters of a stream, is com- 
mon to all the owners of adjacent lands, and is inciden- 
tal to the possession of the lands, and a severance of the 
right can only be had by consent of those interested,— 
and the United States have no other rights, as the owners 
of lands, than is common to land-holders in the State, 
and when they grant a part of their domain, only such 
rights as are incidental to the land, pass to the purchas- 
er.-—-Hendricks vs. Johnson...... +. Ssesc seve scsecces Sem 
8. By the common law, all proprietors of lands have the 
same rights to waters flowing through their domains, and 
one can not be permitted so to use them as to annoy those 
above or below him ; and successive actions lie in favor 
of those injured by impediments placed in the stream, 
against the wrongdoer, to effect their removal.—ib..... 472 
9. A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by propounding his in- 
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terest, litigate questions with an applicant in the county 
court, at any time before a final decree.—ib 


LEGACY. 
1. As a general rule, where a legacy is given, fo be paid or 
payable at a particular time, or when the legatee shall 
attain a particular age, the legacy is vested, and should 
he die before the happening of the ev ent, the interest in 
the legacy will pass to his personal representative-—-the 
condition relating only to the time of payment, and the 
legacy being vested by the express terms of the gift.---- 
regg et al. vs. Bethed..... 22... 

2. But whenever time is annexed to the payment of a lega- 
cy, and there is no express gift of the legacy, the legacy 
does not vest until the happening of the event. Insuch 
cases, however, if, from other parts of the will, it ean be 
gathered, that the testator intended that the legacy 
should vest immediately, such intention will control the 
general rule: for the rule itself, was devised as a means 


of expounding the will, and must, of course, yield to the : 


expressed intention of the testator.—ib..... 
3. Therefore, the following words, “I will and bequeath un- 
to my beloved grandson, G. H. 'S., three negro girls, viz: 
Nance, Betsy, and Susannah, &e. ~.to be civ en to him at 
the age of twenty-one years, by my executor, d&c.; provi- 
ded, that should my said grand-son die, leaving no wi- 
dow, or legally begotten children, then said negro girls, 
with their increase, shall return to my three daughters, 
M. A.” &c.---were held to vest the legacy bequeathed, 
immediately, and the remainder snpported as an execu- 
tory devise, was held to be limited after the creation of 
the fee, and the legatee entitled to the annual product of 
TO GAVE EBi n cise ciccccccccnsccsss 
4. Where a legacy is given, generally, without appointing 
the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 


eeeeeee eee 


the legacy.— Marr, ex’r vs. McCullough, adm’r...... 
5. Legacies, pay able. after the de ath of the testator, are ¢i- 
ther vested or contingent, and where the testator annex 
time to the paynrent only, the Pros : will be vested, but 
if to the cift itself, it will be contingent.--7%..... 
6. Where it appears from the construction of the whole wil 
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that the testator intended the legacy should not vest un- 
tii the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,— 
there, the legaey wiil uot be vested upon the maxim, dies 
incertus in tesiamento conditionem facit.—ib......006 

7. Waere a legacy 1s contingeut, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.----ib...... 
8. It has often been he.d, that the gift of a personal legacy, 
to be pad upon a future unce:tain event, with thedirec- 
tioa ts pay to the leyatee the entire interest accruing in 
the mean time, sufficicut.y indicates that it was not the 
es ator’s intention to inake the legacy conditional.---ab.. 

9. Yet it has been said, that a legacy payable at a future 
tine, wil not vest wiere fess than the whole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
en‘out of real estate.----2b, 2... ccc cscccacccncccenioee 
10. But, if from a view of the whole will, it appear that the 
testator intended to make the interest a subject of bequest 
until a future period, and the principal was then, for the 
first time t» be talen out from the residuum of the es- 
tate, and paid to the !egatee, the ‘egacy docs not vest,---- 
the gift of tie interest aud principa! is separate and dis- 
tinet, and the time of the paymeut of the principal is of 
the essence of the gift. —4b. ...cccccnsicccsvcstetec 
11. Secus, Where noe intention can be gathered from the 
will, to countervai! the lega! inference that the gift of 
the interest vests the principal.-db.. 2... cee ccceceece 
12. Where the corpus of a legacy was given to the execu- 
tors, as /rustees wit!i a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, wit!) the dircetion that the interest should be 
paid in thie mean time, the legacy, upon the authority of 
precedent. as we!! as upon priucip’e, vested in the lega- 
tee, immediats'y on the death of the testator.---ib....06+ 
13. And an administrator does not occupy a more favorab!e 
postion, ii regard to tie payment of a legacy, thus be- 
queathed, than his intestate, (the legatce,) did, and can- 
not therefore be a'!owed to urge au objection to the pay- 
ment to the intestate while living, which would not have 
een avai'ab'e, if made by the intestate himself.--ib.... 

14. So, where a 'egatoe, in his ‘ife-time, had reecived the 
fu'l amount of such a ‘egacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 
the personal representative of the legatee.--tb..... +++ 
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LEGATEE. 
1. ‘The statute of 1830, (Aik. Dig. 1st ed. 252,) expressly 
authorises a decree by the county court, in favor of lega- 


LIEN. 

1. Where a constable levied on and sold property, already 
bound by executions in the hands of the sheriff, and paid 
over the money to the plaintiffs in the executions, in the 
sheriff’s hands, and the plaintiffs afterwards paid the 
same back to the constable, under advice that his le- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien----it was held that the plaintiffs could 
not afterwards charge the sheriff with negligence, al- 
though he also was advised that the proceedings of the 
constable had divested the executions in his hands of their 
lien and had acted under that advice.-—-Harrison vs. 

jE FOP 000, POs os cacccccsececccssocccceses 

2. The lien of executions, in the hands of the sheriff, is not 
divested by a subsequent levy and sale, by a constable of 
defendant’s effects, notwithstanding the act of eighteen 
hundred twenty-eight.---ib..... ecceeccceccoceeeese 


MALICE. 
1. A defendant in an action of slander, can not shew the 
truth of the words charged as slanderous, in mitigation 
of damages ; but any facts or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.---Kennedy vs. Dear. 
2. Malice is essential to be shewn, in an action of slander; 
and therefore, where a defendant had charged plaintiff 
with perjury for having used the term “violent,” in an 
affidavit describing an assault and battery, committed by 
defendant on plaintiff, the legal import of which term 
appears to have been misapprehended,--it may be shewn, 
in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.”--ib.........000se0es 


MANDAMUS. 
1. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.--- Perryman, §c. 
ET Ss wh deioeds ceciusedetcernssevseees 








































tees.--- Williamson et al. vs. Hill..... ereccccscece -»- 184 
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MILLS. 
1. Parties aggrieved by the determination of the county 
court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled, “an act to amend an act, enti- 
tled an act to encourage the on? an of public mills, and 
directing the duties of millers;” and taking an appeal to 
the eircuit court, must do so in term time, and the evi- 
dence taken, if certified by the Judge, in the absence of a 
bill of exceptions, will be presumed | to be all the evidence 
acted on by the county court, and any other evidence 
must be presented by bill of exceptions.— Hendricks vs. 
MEET Y EU CTe TT ee eTT Ee evTTTY errr 
2. The actof eighteen hundred and twelve, (Aik. Dig.324,) 
does not contemplate the exercise of any discretion by 
the county court, in proceedings under a writ of ad quod 
damnum, and if none of the injuries named in the statute 
are likely to ensue, the application for the erection of a 
mill or mills must be granted ; if otherwise, the applica- 
tion must be rejected. The statute does not provide for 
the determination of conflicting claims, in relation to the 
appropriation under the statute, of the same water power. 
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3. The first applicant for the benefit of the writ, under the 
act, acquires an inchoate right to the privileges confer- 
red by the statute, and if he proceeds in the case with 
reasonable diligence, he is entitled to a decree establish- 
ing his mill. “Adverse rights are to be compensated by 
damages assessed by the jury of inquest.—ib......... 

4. A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by propounding his in- 
terest, litigate questions with an applicant in the county 


473 


court, at any time before a final decree.—ib.........+ 473 


5. The applicant for the privileges of the writ of ad quod 
damnum, must conform in all things, to the judgment of 
the court granting his application, or ‘rely upon his com- 
mon law rights,—and if he do not conform to the judg- 
ment of the competent tribunals, or anticipates their fa- 
vorable determination, and by erecting his mill causes 
injury to others :—those injured are entitled to all the 
common law remedies against him.—ib.....+.++e+008 

6. It is wholly unnecessary to insert any day in a writ of 
ad quod damnum, for holding the inquest when the ap- 
plication is made by one owning lands on both sides of a 

water course, and when the application does not seek for 
the condemnation of lands belonging to others for an 
abutment, ditch orcanal. Tne only reason why a day, 
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in such cases as seek a condemation, is required to be in- 
serted, is, that the sheriff is required to give notice to the 
proprietors of the ‘ands sougiit to be coudemned ten days 
before the time at which the inquest js to be Lield.-—ib... 
7. Where one begius the erection of a mii!, and comy.ctes 
it, after the app.ication of another to the county court for 
the writ of ad quod damnum, aud for the puipose of de- 
feating the right acquired by the app ication, he is enti- 
tled to no commisseration if his mi.! be overtiowed, aud 
to no redress against the party who was proceeding 


lawfully to obtain a confirmation and establishment of 


POD. cc en desebeiess 652 sbi 0bV os ened owen 
8. A plea in abatement can not be sustained to a writ of ad 
uod damnum, sued out under the act of eighteen hun- 
dred and twelve aforesaid,----it is who!!y an ez parte pro- 
ceeding until the return of the inquisition, when any one 
interested in the subject matter, may appear wth or with- 
out process served on him, aud cont.st the ¢ aim of the 
MOE s 6s o5 Shae epee Weds oes Sus’s ots coeee’ 
9. Where defects appear in the writ cr inquisition, they n ay 
be reached by a motion to quash the same, aid if so dis- 
posed of, other process cou d then be awarded, and on its 
return, the cause procecd to final judgment, from: whieh 
an appeal! can be taken by any one previously a party be- 
SPW ND CONTE ED, odie ccccdccscictccccpeccsce 


MOTION. 

1. Where notices seeking to render a sheriff and his securi- 
ties liable for monies collected on execution, and which 
it is alleged he has not paid over, are returned executcd; 
they must be produced at return term, arid the motion in- 
dicated by them, submitted, or they wi.! be he!d to have 
spent their force and avai abi ity.-- Browgh/on et a’. vs. 
The President and Directors of the Bank of the Siate 
Of Alabama... ..++. +++ +++ seer eeeeeeeeees dbcaceen 

2. A notice to the sheriff a'one, under the statutes of 1819 
and 1826, authorises $ a judgment against bim and his se- 
curities, or any one, or either of thcm, for moneys col- 
lected on a fi. fa. and not paid over on demand duly 
IME co onc ndeges cakecoVecbicssvs goovsesi.s 

3. A notice in such a case should contain as‘atemert of eve- 
ry thing to be proved, in order to a ree-v ry.—ib..... , 

4. And a specia! demand on the sheriff shou d be made, 
averred, and proved.—ib....csecccersccccceccecces 
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NON-CLAIM, STATUTE OF. 

1. The statute of non-c'aim, presents a complete bar to an 
action against an executor or administrator, seeking to 
recover a ¢ aim against the estate of the testator or intes- 
tate, not presented within eighteen montlis alter the cause 
of action lias accrued, or within the same time after the 
grant of letters testamentary or of adininistration ; and 
semble,a creditor or any other person interested in the dis- 
tribution, has an equa! right with the executor or adniin- 
istrator, to insist on a plea to that effect.— McBroom et al. 
Ci Fee Gopeitlek, Gb... bi cticcternssvsiaséveteges Be 

2. In an action, seeking to recover of the sureties to a sheriff’s 
bond, moneys, which it is alleged, were collected by the 
sheriff, since deceased, and which he failed, in his life- 
time, to pay over, and ademand for which was not pre- 
sented to his administrator within eighteen mouths after 
the grant of letters of administration, a p!ea, setting forth 
the death of the sheriff, the administration, aud the non- 
presentation by the creditor, within the eighteen months, 
was he'd to contain no lega! defence to the action, and 
that a demurrer to it was properly sustained.---ib....... 32 


NOTICE. 

1. A personal representative can not object to a notice re- 
quired in settlement of the estate, for the want of regu- 
larity ; it not being intended for his advantage, but for 
the benefit of creditors and distributees.— Williamson et 
ee: Prt Tree Teer Serre CCT ee rT eT 

2. An assignment of a judgment ar d executicn, if n ade in 
a proper manner, is not of itse’f notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the 'aw does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, exeept the parties to the transaction.---- 
Boren et al. vs. McGehee. ....ccccecciccssccccsece 432 


OWNERSHIP. 

1. By a contract in the ordinary form of a bi"! of 'adirg, by 
which one man agrees to have received of another, some 
artic'e of merchandise, to be de ivered to a third, who is 
to pay the frcight---the tit e by the shipment, eo ins/ant?, 
passes to the cons gnee.--- Jones et al. vs. Nims § Scolt.. 1 

2. Tne bil of ‘ading is not so eone usive, upon the ques- 
tion of ownership, as to prohibit the introduction, in scme 
cases, of proof to that point.---ib......... cee eee eee 138 

3. One interested in a steam-boat, as part owner, may sell 
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his interest, without consulting the other joint owners.— 

Gig h se BK 6 86 000k 0.0 Kh dnwwer sos deevecadcvccsvee 138 
4. The mere fact of being joint owners of a vessel, does not 

make the parties liable, as co-partners—the liability of the 

owners is consequent upon its employment: and if the 

owners of a vessel are not concerned in its navigation, 

they can not, upon the ground of ownership, be charged 

for the loss of goods shipped on board of it.—ib........ 138 
5. But if they are entitled to its earnings, and jointly liable 

for its losses, they may be regarded as partners, so far as 

it relates to all liabilities incurred by the injury or de- 

struction of the vessel.—ib.......0eeeeevceeeccseens 138 
6. If a joint-ownership be once shewn to have existed, its 

continuance may be presumed, unless it be proved that 

is oc phinbass 0 06bdbeteaeceecsune 138 


PARENT. 
1. It is competent for the county court to set aside the claim 
of a father, to the wardship of his child’s estate, in favor 
of a stranger, if it appear that the father is unfit for the 
station; and therefore the relation of parent forms no ex- 
clusive claim to the wardship.---Huie vs. Nizonet al... 77 


PARTNER. 
1. In a declaration by a surviving co-partner, for goods, 
wares and merchandise, sold and delivered to defendant, 
by the co-partnership, it is sufficient, (after verdict,) that 
the plaintiff sets out in the commencement of his declar- 
ation, the character in which he sues: it may be connec- 
ted with his name wherever it is mentioned in the decla- 
ration.— Hill vs. McNeil, survivor, §¢......0+0eee00s 29 


PENAL STATUTE. 
1. No recovery can be had on a penal statute, after its re- 
peal.—Freeman vs. The State..... 000+ eceeeeeeeeee 372 


PLEADINGS. 
1. In a declaration by a surviving co-partner, for goods, 
wares, and merchandise, sold and delivered to defendant, 
by the co-partnership, it is sufficient, (after verdict,) that 
the plaintiff sets out in the commencement of his decla- 
ration, the character in which he sues: it may be con- 
nected with his name wherever it is mentioned in the de- 
claration.— Hill vs. McNeil, survivor, §¢.....0..0008 29 
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2. In an action or motion against a sheriff or his securi- 

ties, to recover moneys collected by him, and which 

it is alleged he has failed to pay over, an averment 

that a demand had been made before action brought, is 

essential, and a defect in this behalf will vitiate the de- 

claration.— McBroom et al. vs. The Governor, §c..... 32 
3. The statute of non-claim presents a complete bar to an 

action against an executor or administrator, seeking to 

recover a claim against the estate of the testator or intes- 

tate, not presented within eighteen months after the cause 

of action has accrued, or within the same time after the 

grant of letters testamentary or of administration ; and 

semble, a creditor, or any other person interested in the 

distribution, has an equal right with the executor or ad- 

ministrator, to insist on a plea to that effect—ib........ 32 
A, In an action seeking to recover of the sureties to a sher- 

iff’s bond, moneys, which it is alleged were collected by 

the sheriff, since deceased, and which he failed, in his 

life-time, to pay over, and a demand for which was not 

presented to his administrator within eighteen months af- 

ter the grant of letters of administration, a plea, setting 

forth the death of the sheriff, the administration, and the 

non-presentation, by. the creditor, within the eighteen 

months, was held to contain no legal defence to the ac- 

tion, and that a demurrer to it was properly sustained.— 

BD. ccescccies rikKpeee nes sokmeteessaceesdarses anes 32 
5. Where a plea is erased, by drawing a pen over it, the 

court will, if necessary, presume that it was done by 

leave of court.— Broughton et al. vs. The President 

and Directors of the Bank of the State of Alabama... 48 
6. A defendant in an action of slander, can not shew the 

truth of the words charged as slanderous, in mitigation 

of damages ; but any facts or circumstances, which will 

rebut or repel the presumption of malice, are properly 

admissible under the general issue.--- Kennedy vs. Dear. 90 
7. In cases where the plaintiff is by law authorised to dis- 

continue, he may do so, as to any of the defendants in 

his declaration, without an order of court.— Wheeler et 

oh We. Ballard... 0 cccscceseses patedsetbetenedene 352 
8. But where a defendant pleads to the action, he admits a 

declaration, and if he withdraws his plea, he admits that 

his defence can not be maintained, and no presumption, 

either of law or fact, can arise in his favor.—id........ 352 
9. Where a suit is once continued, and then successfully 

resisted, by defendant, and afterwards a new trial is grant- 

ed: and at the next term, the pleas are withdrawn and 
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judgment rendered---the defendant can not be permitted 
to urge, in error, tue want of adce aration, or a defect in 
the dec aration, Wf one be before tue court.----ib... 6.26. 


10. Lu debt oa aa adimiutstration boud, itis no va id objcetion 


to tue dee aration, tuat it does vot Gisc.ose that the assets 
in the hands of the administrator, were chargcab e with 
the demaud sued on, or tuat they were of va ue suflicient 
to discharge it, aiter the paymeut of ali claims c..titicd tu 
priority.— T'homson, Judge, dre. use vs. Searcy and 
PEE hing 4 <0 04n:4 son OP eed 00000 9000040 pain dete «4 
11. Nor is it a good obj.etion to the dee aration, that tl e 
names of aii the paintifis in a judgmeut recovered a- 
gainst the administrator, are net set forth. Newbie, that 
the former judgment is not the foundation of the ae- 
tion ou the boud, and need only be recited as a fact, the 
existence of whic’), is een to enable the p!ain- 
yn Oe TerT ee reer Tere errr re basi +i 
12. A judgment by defau' t, without a dee'aration, is <| ad on 
error, —nevertieless, if the on'y objection shown by the 
record, is the waut of a dee'aration, the cause wil be re- 
manded, that the paintifl may obtain leave to pertect the 
pleadings, and atria! be had upon the merits.---Benson 
RIN «in. 0.d'06s 00's 60:4 0 omnes eer 
13. Under the statute anthorising the form of acti l, asa 
substitute for the action of ejcetment, and the pract ce 
wich has grown up under it, a dee aration for trespass, 


quar: clausum fregit, which contains vo averment of 


tit'e, or assertion that the action is institutcd to recover 
possession of, and try tit'es to, the ands described---- 
may be allowed.---- Thrash vs. Johnson... ce. -ecee cee: 
14.°A plea in abatement can not be sustained to a writ of 
ad quod damnum, sued out, under the act of cighteen 
hundred and twe!ve—it is wholly an er parte proceed- 
ing, until! the return of the inquisition, when any 
one interested in the subject matter, may appear, with 
or without process served on him, and contest the claim 
of the applicant.—Hendricks vs. Johnson....+.6++00+ 


PROMISSORY NOTE. 

1. Where one makes a promissory note, negotiable at hank, 
and the bank becomes its purchaser,—no set-off can be 
allowed against it in favor of the maker against the payee. 
In such a note, the maker imp'iedly stipu’ates that he 
will forego every defence agaiust the payee, and all in- 
tervening holders, and it would be a fraud on the bank 
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to set up off-sets against a note, under such circumstances. 
Emanuelvs: Atwood)... lve .3s.ecacceesceaaatases 
2. Where one’ executed an instrument coetaneous with a 
promissory note, negotiable in bank, by which he bound 
himself to give a Satisfactory endorser on the note, to en- 
able the holder to negotiate the same to his satisfaction, 
— it was held that the instrument must be taken to be an 
incident to the promissory note, and equally binding 
with the note, and could not be considered a mere gratui- 
oe) itauts erverereyri Ty y 
3. And where a promissory note, accompa inied by an instru- 
ment thus made, was negotiable---in an action on the note, 
by the indorsee, it was held, that evidence of an off-set 
against the payee, was not admissible.—ib...... e200 0's 
4, The statute of eighteen hundred and twenty-eight, defi- 
ning the liability of indorsers, &c. repeals, by implica- 
tion, so much of the act of e iphtec n hundred and twelve, 
as prescribed the steps necessary to be taken by the hold- 
er of indorsed paper, in order to charge the indorser. It 
requires that a recov ery shall be sought against the ma- 
ker, by suit prosectited as soon as may be. after the ma- 
turity of the endorsed paper, except in cases of bills of 
exchange, and notes payab!e in bauk—and if such suit 
prove unproductive, tlien the indorser may be proceeded 
against. ‘The contract of the indorser is therefore condi- 
tional, and is an undertaking to. pay to the indorsee, up- 
on the performance of the conditions imposed by the 
statute.—Ivey vs. Sanderson........ceccecesccccece 


RECEIVER’S CERTIFICATE. 
1. The mere reference in the captio yn of the Receiver's 
certificate, is no sufficient evidence, that the right of a 
claimant to lands, was derived under the pre-emption 
laws of the United States.---Ans/ey et al. vs. Nolan..... 


RECOGNIZANCE. 

1. The remedy by scire factas, upon a recognizance estrea- 
ted, is given by statute, and only maintainable upon.the 
supposition, that the liability which it seeks to redress is 
authorised by legislative act. ‘That hypothesis failing, 
the defendant can not be charged.-- Whitted vs. The Go- 
VETNON, YC... ee eee : Cwp esc gene di onesS eae age 

2. By the act of eighteen hundred and ‘thirty- four, the le- 
gislature have prescribed a warrant to gui Je the courts 
in providing for a definite amenability to.a judgment, and 
where that warrant has not been fellowed, and to the ex- 
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tent to which it is departed from, the act of a court is void. 
needs oo 0 8 pps peg wes oMmeabstasee 6oct saves 335 
3. Where a recognizancé recites, that the recognizor freely, 
voluntary, and of hisown w ill.and pleasure, took upon 
himself the ab'igation it imposes---the recognizor is es- 
topped from atterwards ‘Setting up, in an action by seire 
Jacias upon the recognizance estreated, that it was ex- 
torted from him.-—ib.. digtvcdcdecyctbsecOncseecscme SBS 


RECORD. ' 
1. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be iS ARIE Nias Be §re. 
vs. Burgster.. abt spied apis lgésechen deck eesti ravens 99 
2. Where two records or papers, which are quasi records, 
are made or issued on the same day, parol evidence is ad- 
missible to shew which of the two was prior in poiat of 
time. It is theduty of the clerk of the county court to 
issue writs ad quod damnum, ahd an error of the clerk 
can not have the effect to prejudice the right of a_ party 
suing out such a writ, and if such a writ issued under 
the act of eighteen hundred and twelve, be quashed for 
the reason that a. b!ank was left in the same when issued, 
the party making the application, will not be prevented 
from sting out a new writ in any reasonable time after 
the first writ is quashed, — by his’ first —- 
tion. i} iiendr icks vs. Johnson. . oa oe Sotecs 473 


” 


RIGHT OF PROPERTY, TRIAL OF. 
1. In atrial of the right of property between a plaintiff in 
execution and a third person, it does not devolve on the 
former, to produce the judgment on which the execution 
issued. "Hardy et al. vs. Cascoignes §* Holly........ 447 
2. The statute of eighteen hundred and twenty-cight, e1 en- 
‘joins it upon a jury, when they find property subject to 
execution, to find the value of each article separately; 
but the claimants of property levied on by virtue of an 
execution, have no right to complain that a jury are un- 
able to-do so, as it places them in a more favorable con- 
‘dition than they would otherwise be.--—-ib...........-. 447 
3. There is no statute authorising the rendition of a “judg- 
ment against a surety for costs, ina bond for the forth- 
“goming of goods levied on in execution, and claimed by 
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a third person,----and without the authority of a statute, 
such a judgment is irregular.—ib.... 2.20 eeereeneees 
A. A verdict of condemnation, followed-by a judgment, is 


conclusive against the right of the claimants, and all per-. 


sons claiming under them; and the question of liability, 
to the satisfaction of the execution, cannot be again Jiti- 
gated in any subsequent controversy.---ib.......ee ees 


ROADS. 
1. A writ of error will not lie to revise the judgment of 
the court of commissioners of roads and revenue, in re- 
lation to a refusal to lay out a road.— Hill vs. Bridges: 
2. Cases may arise in which an improper action of that 
court, if an injury was. about to result to an individual, 
might be controlled by the court of chancery.----ib..... 
3. By the statute of 1836, to amend and consolidate the 
laws on the subject of the public roads, the erection of, 
or casting an obstruction across a public road, is the of. 
fence made indictable, and before any one can be con- 
victed under the same, he must act, and not remain mere- 
ly passive, by suffering the obstruction to remain after 
the passage of the act, which he had erected before its 
passage.— Freeman vs. The State.....ssecseccesees 
4. Where a defendant, since the passage of the act aforesaid, 
instead of merely suffering the obstructions to remain, 
within twelve months before the finding of the indict- 
ment, does, by himself or his agent, any act shewing an 
intention to preserve a nuissance, such, for example, as 
making up the fence, laying on rails, or other materials 
to raise or preserve the fence: such an act would expose 
the offender to the penalties in the statute contained.—7b. 





ROADS AND REVENUE, COMMISSIONERS OF. 

1. A writ of error will not lie to revise the judgment of the 
court of commissioners of roads and revenue, in relation 
to a refusal to lay out a road.— Hill vs. Bridges....... 

2. Cases may arise, in which an improper action of that 
court, if an injury was about to result to an individual, 
might be controled by the court of chancery.—ib...... 


SALE. 
1. The several statutes of this State, passed in 1818, 1820 
and 1822, touching the jurisdiction of the orphans’ court, 
in relation to a sale of the estates’ of deceased persons, 
are all in force, and must be construed together,--there 
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is no wantof harmony between them.-- Wyman et al. vs. 
Campbell et al. ........... . Se reer o% ogo’ 
2. And if there were, the law never fav ors the repeal of a 
statute, by implication, unless the repugnance be appa- 
rent, or in their operation they. be irreconcilable.-—-tb... 
3, The orphans court derives it entire jurisdiction, in refe- 
rence to an order of sale of the a estate of deceased 
persons, from the legislation of the State ; and if no war- 
rant can there.be found for the acts of the court, those 
acts must be taken to be coram non judiee.---ib.....++ 
~4. Proceedings in the orphans’ court, in order to a sale of 
the realty, are in rem, against the estate of an intestate, 
and not in personam; and therefore plenary jurisdiction 
is vested in. the court, over the thing, though the party 
ia interest be not'notified of the pendeniey of ‘the proceed- 
ing:—the orphans’ court acquires a potential jurisdiction 
over an estate, by the death of an ancestor, and such ju- 
risdiction is in actual exercise, when the court assumes 
to act upon the report of commissioners, who disclose 
the fact, that*a division of the estate can not be equita- 
bly made, without i injury to the heirs.— 4b... % weds eee, 
8. In case of an order for asale of property, which sale has 
taken place,—if a judgment be reversed for error, in the 
record, the defendant can only obtain restitution, of the 
money, while the purchaser shall hold the property.-—~ib. 
6, And so where an administrator omits to givea bond, on a 
sale of real estate, according to l!aw—the omission does 
not avoid the sale.—id...... Sch RAkS ate haisleehkeaeews 
7. Where particular forms are pointed out for the execu- 
_ tion of a power, however immaterial they may appear in 
themselves, these forms are considered as conditions, the 
observance of which can not be dispensed with, and it 
is necessary that an administrator should do every thing 
required by the order of the court to be done, previous 
to the sale.—ib..... 66.6 ceed Liked Voed qeueece se 
8. But the purchaser can not be prejudiced, by the omission 
of an administrator to perform an act incumbent upon 
him, after the sale——The interest acquired by the pur- 
chase, can not be lost, by.a failure, on the part of the ad- 
ministrator, to make a return to the orphans’ court, of 
the proceedings under the order authorising the sale. “ib. 
9. The second section of the statute of eighteen hundred 
and eighteen, entitled “ an act concerning judicial pro- 
ceedings,” atithorises ‘the county court to proceed, on pe- 
tition and citation, to order the sale of land belonging to 
the estate of a deceased person, when the estate or.those 
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entitled to inherit the same, would_ be Jess injured by a 
sale of the real property than slaves..--Couch and ato- 
binson vs. Campbell ct alice e cece cece cece dene eee ct 
10. The jurisdiction of the orphans’ court over the,real es- 
tate of an intestate is put in full exercise, when'that court 
makes an order for the issuance of a citation to the heirs, 
to shew cause why the same should not be sold, upon 
the suggestion of the administrator, for the payment of 
debts due by the intestate.—-ib..... 00. cceesccncns 
11. A latent interest existing in the sheriff, in the avails of 
an execution, and not appe aring on the record, wiil not 
affect a purchaser at a sale under such ex <ecution, who 
has no notice of the sheriff's interest.+-Boren et al. vs. 
PP a's oo ep sn Ose cnnv casas secebessh shane 


SCIRE FACIAS. 
1. The remedy by scire facias, upon a recognizance estrea- 
ted, is given by statute, and only maintainable upon the 
supposition, that the liability which it’seeks to redress, is 
authorised by a legislative act. .'That hypothesis failing 
the defendant can not be charged.— Whitted vs. The Go- 
VEFNOT, G°C.- vee sees sree reeesscecegeces joeran cies 
2. Where a recognizance recites, that the recognizor freely, 
voluntarily and of his own will and pleasure, took upon 
himself the obligation it imposes—the recognizor is es- 
topped. from afierwards setting up, in an action by scire 
facias upon the recognizance estreated, that it was ex- 
Geutad Frome Primm. —-6b.... 20 fo o's Cece dedsg sans sdesnanen 


SET-OFF. 

1. Where one makes a promissory note, negotiable at bank, 
and the bank becoines its purchase r,—no set-off can be 
allowed against it in favor of the maker against the payee. 
In such a note, the maker impliedly stipulates that he 
will forego every defence against the payee, and all in- 
tervening -holders, and it would bea fraud on the bank 
to set up off-sets against a note under such circumstances. 
Benes Gh; AGOGO, + 6 iss cnc ne ta kedetaess sande 

2. And where a promissory note, accompanied by an mstru- 
ment thus made, was negotiable—in an action on the 
note, by the endorsee, it. was held, that the evidence of 
an off-set against the payee, was not admissible.—#..,.. 


SHERIFF." 
1. A sheriff, who is an agent appointed by law, to  col- 
lect money on execution, may lawfully hold it, untila 
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demand or, request is made by’one entitled to receive it. 
He is not bound to search out the plaintiff, fand tender 
him the money collected, or pay it into-court.—MeBroom 
et al. vs. The Governor, Sc... TT Pe re ree 


2. In an action or ‘motion against a ‘sheriff or his seeuri- 


ties, to recover moneys collected. by him, and which 
it is alleged he has failed to pay over, an averment 
that a demand had been made before action brought, is 
essential, and a defect in this behalf will vitiate the de- 
GOT -—4B, 0. o'e ie cee g cise cecicbasacenctcs 


3. In‘an action seeking to recover of the sureties to a sher- 


iff’s. boud, moneys, which it is alleged were collected by 
the sheriff, since deceased, and whieli he failed, in his 
life-time, to pay over, anda demand for which was not 
presented to his administr ator within eighteen inonthe af- 
ter the grant of letters of administration, a plea, setting 
forth the death of the sheriff, the adininistration, and the 
non-presentation, «by the creditor, within the eighteen 
months, was he!d to contain no legal defence to the ac- 
tion, and that a demurrer to it was properly sustained.— 


DS nerd ag hse wane es oe ebae ret hoeetvecs 


4. Mere passiveness also on the part of the creditor, does 


not discharge a surety to.a sherifl’s boud, as the credi- 
tor is under no legal ob'igation to be active, exeept at the 
request of the surety.-—-i * REPEL SRP ASO 


5. Where notices seeking to render a sheriff and his securi- 


ties liable for monies collécted on execution, and which 
it is alleged hie, has not paid over, are returned executed; 
they must be produced at return term, and the motion in- 
dicated by them, submitted, or they will be held to have 
spent their force:and availability. Br oughton et al. vs. 
The President and Directors of the Bank of the State 
Of Alabama... . 1. - sane cvr cece reereeeetencececens 


6. A notice'to the sheriff alone, under the statutes of 1819 


and. 1826, authorises a judgment against him and his se- 
curities, or any one, or either of them, for moneys col- 
lected.on a fi. fa. and not paid over on demand duly 


7. Anotice in such a case should contain a statement of eve- 


ry thing to be proved, in order to a recovery.—ib...... 


8. Anda “special demand on the sheriff should-be made, 


ayerred, and proved.—ibs..... cc cccccicceecccccioes 


9. “Where a constable levied on and sold property, already 


bound by executions in the hands of the sheriff, and paid 
over the money to the plaintiffs in the executions, in the 
sheriff’s hands, and the plaintiffs afterwards paid the 
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same back to the constable, under advice that. his le- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien----1t was, he!d that the plaintiffs could 
not afterwards charge the sheriff with segligence, al- 
thongh hé also was advised that the proceedings of the 
constable had divested the executions in his hands of their 
lien and had acted under that  advice.----Harrison vs. 
RPE For 80, BC. 2 a0 06 vescaves se sacnshanee 
10.The lien of executions, in the hands of the sheriff, is not 
divested by a subsequent levy and sale; by a constable of 
defendant’s effects, notwithstanding the act of eighteen 


hundred twenty-eight.----ib. oo. ce cece ccc eces alec * 


11. A payment by the sheriff, of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff received an assignment of the judg- 
ment and execution, on his own book, from the attorney, 
made without the knowledge or consent of the defend- 
ant in the execution, is a payment and discharge of the 
judgment, and in law, has the same effect, and will be at- 
tended by the same results, as if made by the defendant. 
Boren et al. vs. Me Gehee. «00. cops tes cwecsdesscter 

12. An assignment of a judgment and execution, if made in 
a proper manner, is not of itself notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, except the parties to the transaction.---- 


13. A latent interest, existing in the sheriff, in the avails of 


an execiition, and not appearing on the record, will not 
affect a purchaser at a sa'e under such execution, who 
has no notice of the sheriff’s interest.—ib.........06. 


SHERIFF'S RETURN. 

1. A sheriff’s return upon an execution, when made in 
pursuance of law, is matter of record, and in all cases, 
where the execution is admissible as evidence, the re- 
turn is also evidence.----Hardy et al. vs. Gascoignes § 


BR a ciniccaesscgochovccipvesseccedesis sappunee 


SLANDER. , 
1. A defendant in an action of slander, can not shew the 


truth of the words charged as slanderous, in mitigation 
of damages ; but any facts or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.---Kennedy vs. Dear. 
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a Malice i is essential to be shewn, in an. action of slander; 


and therefore, where a defendant had charged plaintiff 
with perjury for having used the term “violent,” in an 


affidavit describing anassault and battery, committed by 


defendant on plaintiff, the legal import of which term 
appears to have been misapprehended,---it may be shewa, 

in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.’ ADs honesss One owe 


SLAVE. 
1. The capacity of aslave, so far as relates to a bequest of 


“freedom, forbids his being a cestui que trust: therefore, 
where. one, by his last will and testament, bequeathed 
freedom after his death, to his slaves,it was held that they 
were not, under the will, entitled to freedom, but must 
be held subject to distribution, according to law, as in 
cases of intestacy.— T'rotter, adm’r vs. Blocker § wife 


tt es oe cm eb we pata weeeeaewe 


2. Slaves in this country, are not analogous, in their con- 
o? = ? 


dition, to the villeins of the feudal! ages, but may be more 


‘aptly compared to the slaves. ef the ancient Greeks and 


Romans. . They have not the capacity to take property, 
either by purchase or descent; and as it regards their 
transniission from owner to owner, they are considered 
as personal property,—things, rather than persons.—ib. 


3. The first article of the constitution of Alabama, in rela- 


. tion to slaves, is eqnivalent to a positive inhibitition of 


the right of the owner to emancipate them, except only 
under such regulations as the legis! ature may prescribe. 
But even under the statute of eighteen hundred and 
thirty-four, slaves can not be emancipated, in this State, 
by will, either absolutely or upon condition, as such at- 
tempt at emancipation, would not be a compliance with 
the legisfative direction.—ip.... +--+ +++sssseeeeeens 


* 


STEAM BOAT, 
1, Ong interested in a steam- boat, as part owner, may sell 


his interest, without ‘consulting the other joint owners.— 


2. The mere fact of being joint owners of a vessel, does not 


make the parties liable, as.co-partners—the liability of the 
owners is consequent upon its employment: and if the 
owners of a vessel are not concerned i in its navigation, 
they can not, upon the ground of ownership, be charged 
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6. The right of a surety to sue his co- surety, is consequent 
upon the legal payment of the money for which the sure- 
ties were jointly bound; notwithstanding, the statute of 
this State, also authorises one co-surety, who has paid 
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for the loss of goods shipped on board of it.—ib....... 138 
3. But if they are entitled to its earnings, and jointly liable 
for its losses, they may be regarded as partners, so far as 
it relates to all liabilities incurred by. the injury or de- 
straction of the vessel.—2b... ..s.ssccsncsctpcccscecs: SAM 
A. If a joint-ownership be once shewn to have existed, its 
continuance may be presumed, unless it be proved that 
it has .ceased.—2b..... 2.0% (aveheegkaen seen naan eee ee 
SURETIES. 
1. In an action seeking to recover of the sureties to a sher- 
iff’s bond, moneys, which it is alleged were collected by 
the sheriff, since deceased, and which he failed, in his 
life-time, to pay over, and a demand for which was not 
presented to his administrator within eighteen months af- 
ter the grant of letters of administration, a plea, setting 
forth the death of the sheriff, the administration, and the 
non-presentation, by the creditor, within the eighteen 
months, was he!d to contain no legal defence to the ac- 
tion, and that a demurrer to it was properly sustained.— 
McBroom et al. vs. The Governor, §t...0eceeeeeee. 32 
2. Mere passiveness also on the part of a creditor, does 
not discharge a surety to a sheriff’s bond, as the credi- 
tor is under no legal obligation to be active, except at the 
request of the surety.--ib.........+. eee ae 
8. An arrangement between a creditor and the debtor, where- 
by time is given to the latter, cannot prejudice the sure- 
ties---no evidence bei ng prot luce d, shewing a knowledge 
of, or acquiescence on the par art t of the sureties, to such ar- 
rangement.- Bok ercit et al. vs. The United States...... 166 
4. So, where a bank made an arrangement with its debtor, 
by giving time, and there was no evidence of a know- 
ledge of the matter by the » sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury might infer a knowledge of the arrange- 
ment, made with the debtor, by the sureties.—ib....... 166 
5. In an action by a surety against his co-surety, for mo- 
ney paid, laid out and expended, on account of the co- 
suretyship, it is not necessary to aver and prove that the 
principal or principals have been prosecuted to insolven- 
cy.— Roberts vs. ADAMS. .icscccecceccecccccsiinces BOL 
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a 
mohey on a judgment, to move against another for his 
proportion of the debt, when the principal debtor has 
proved insolvent.—ib.... Ae a OE PS re nes begs 
7. An action can be well maintained upon the administra- 
tion bond against the sureties, alter the plaintiff's claim 
has been ascertained by judgment, as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the goods and chatte!s of the intes- 
tate: and that also, before, a devastavit is fixed upon the 
administrator, by a "judgment recovered against him per- 
sonally. ---- Thomson Judge, Sc. use vs. Searcy and 
tC St nin avhedadesacddecdedecconsadeetes 
8. The same rule prevails at this time in Virginia, Kentuc- 
ky, New York, Connectieut and Massachusetts; and in 
Indiana, on the bond required of a justice of the peace. 
9. The rule also prevails in the King’s Bench and common 
pleas, where the executor or administrator is alone 
sought to be charged.—ib.... 6... cece cece eee e eee 
10. In Ohio and South Carolina, a devastavit must be first 
ascertained by judgment previously obtained----though in 
Ohio an action may be maintained against the surety, 
upon the bond of a guardian without first obtaining judg- 
ment against the principal.---ib..... 62... eee e eee eee 
11. But the sureties to an administration bond can not be 
char: beyond the amount of assets of the intestate, 
which came to the hands of the administrator ; and there- 
fore in an action on the bond against the sureties, the ju- 
ry must not only find the issue for the plaintiff, but also 
the extent to which the administrator has wasted the as- 
12. Though the administrator, when sued alone, may be 
charged for a constructive waste, yet to authorise a reco- 
very against his sureties, an actual devastavit must be 
MNSWN.—AD. ccc ccccccecveccccccsecccccsccccccece 
13. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods levied on in execution, and claimed by 
a third person,----and without the authority of a statute, 
such a judgment is irregular.—Hardy etal. vs. Gascoignes 
GP FB ifonccincvcrvevevcccccesveccscecccedocccves 


TRESPASS TO TRY TITLES. 

1. Under the statute authorising the form of action, as a 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for. trespass, 
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quare clausum fregil, which contains no averment of 
title, or assertion that the action is instituted to recover 
possession of, and try titles to, the lands described---- 


rrvr 
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may be allowed.—- Thrash vs. Johnson.....seeececeee 458 


wo 


. An assignment by an instrument net under seal, of lands 
purchased of the United States, the evidence of which 
purchase, is the cirtificate of final payment by the as- 
signor to the receiver of public moneys in the land 
oflice, is not suflicient to sustain an action of trespass by 


the assignee.—ib.. 2... ssececccccccccccccseccvcses ADS 


TRESPASS QUARE CLAUSUM FREGIT. 
1. Under the statute, authorising the form of action, asa 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for trespass 
quare clausum fregif, which contains no averment of 
title, or assertion, tliat the action is instituted to recover 
possession of, and iry titles to, the lands described—may 
be allowed.— Thrash vs. Johnson......cecccesecsecs 


TRUST AND TRUSTEE. 
1. Chancery will assist and protect trustees in the perform- 
ance of trusts, whenever they seck the aid and direction 
of the court, as to the establishment, management or 
execution of them.— V'rolicr, adm’r vs. Blocker & wife 
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2. Equity subjects trusis to the same construction that a 
court of law does legal estates, and a donee must have 
capacity to take, wictler it is attempted to convey title 
directly to the party himself, or to ancther in trust for 
RE ce swess ckes eewawes vicks ends ccbwapeneds 

3. The capacity of aslave, so far as relates to a bequest of 
freedom, forbids his being a cestiut que trust: therefore, 
where one, by his last will and testament, bequeathed 
freedom after his death, to his slaves, it was held that they 
were ‘not, under vill, entitled to freedom, but must 
be held subject to distribution, according to law, as in 


cases Oi: liiestacy. 2) ee Se ee oeeeseces ecswececnes 


VOID OBLIGATION. 
1. The rule in regard to bonds or other deeds, void in part, 
by common Jaw, er by statute, is, that they are void as 


to such condi s, covenants or grants, as are illegal, 
and good as to : ‘s. Which are legal and unexcep- 
<< he of — 


tionable.---- Wi /:i ws Ti 
2. A public officer, al or otherwise. has no right, un- 
' a 
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der color of his office, to extort from an individual, 
bond, as a condition on which he will render to him 
rights and privileges, he may justly claim.----ib........ 


WATER COURSE. 
1. The right to the use of the waters of a stream, is com- 


mon to all the owners of adjacent lands, and is inciden- 
tal to the possession of the lands, and a severance of the 
right can only be had by consent of those interested,— 
and the United States have no other rights, as the owners 
of lands, than is common to land-holders in the State, 
and when they grant a part of their domain, only such 
rights as are incidental to the land, pass to the purchas- 
er.— Hendricks vs. Johnson... 6 cece cece cece eeeeees 


2. By the common law, all proprictors of lands have the 


same rights to waters flowing through their domains, and 
one can not be permitted so to use them as to annoy those 
above or below him: and sucee: regen actions lie in favor 
of those injured by in ipedin ments: p aced in the stream, 


against the w rongdoer, to effve t their re moval.--7b..... 


3. It is wholly unnecessary to insert any day ina writ of 


ad quod damnum, tor ho!ding the inquest when the ap- 
plication is made by one owning ands on both sides of a 
water course, and when the a PP ation does not seek for 
the condemnation of lands nging to oth ers for an 
abutment, ditch or canal. 'T “a only reason why a day, 
in such cases as seek a condemnation, ies required to be in- 
serted, is, that the sheriff is required to give notice to the 
proprietors of the lands sought to be condemned ten days 
before the time at which the inquest is to b » held.—ib.. . 


4. Where one begins the erection of a mil!, and completes 


it, after the app! licatio n of another, to the county court for 
the writ of ad quod damnum, aid for the purpose of de- 
feating the right acquired by the ay ase tion, he is enti- 
tled to no commisseration if his mill ag overtiowed, and 
to no redress against the party who was procceding 


lawfully to obtain a confirmation and. establishment of 
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WILLS. 
1. Where the probate of the will had taken place in eigh- 
teen hundred and twenty-one, and no application was 
made for setting apart a sum of money for the mainte- 
nance of an infant !egatee of a vestcd legacy, until eigh- 
teen hundred and thirty-five: and the executor being ci- 
ted to shew cause why a sum should not be so set apart, 
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failed to appear, it was inferred that the estate was settled. 
Grégaiet al vs. Bethea... 0c occcccccicdccvccecsce 
2. Where a testator gave to his wife a life-estate in certain 
negroes, and then proceeded to declare, that at her death 
the negroes mentioned, should be equally divided, by va- 
luation, between his two daughters, and added, --- or 
should either of them (the daughters) die without i issue, 
the other is to get the whole of the negroes and their in- 
crease,”---it was held that the time when the bequest over 
was to take effect, was, at the death of the wife, and that 
upon the death of the wife, the property vested absolute- 
ly in the two daughters :---MeGraw vs. Davenport and 


3. That the two daughters took vested remianders in the 


negroes, subject only to the contingency of their not liv- 
ing to enjoy; and being both alive at the death of their 
mother, the contingency never happened, and the proper- 
ty vested absolutely in them.—-ib......... Secbcovsese 


A. Touching the construction of w ills, all the cases agree, 


that the words ‘die without issue, when used in a ‘will, 
as a limitation over of personal property, unexplained or 
controlled by any other circumstance, or language in 
the will, indicating a different intention,—import an in- 
definite failure of issue, and create a perpetuity, which 
is not permitted, and the effect of such limitation is, in 
law, to vest the entire property in the first taker.---ib.... 
5. Nevertheless, an\irreconcilable diversity exists, in rela- 
tion to the language or circumstances found in other 
parts of a bequest or will, which shall be sufficient to in- 
dicate the intention to confine the limitation over, to a 
dying without issue, at the death of the first taker.----ib. 
6. If the distinction made in reference to lands and per- 
sonal property in Forth vs. Chapman,(1 Pr. Wms. 663,) 
were true, but which is doubtful,----the distinction fails, 
when applied to a mixed bequest of mail and female ne- 
groes, or of female negroes only.--ib.......eeeeeeeee 
7. The rule in Shelly’s case, (1 Salk.) is merely a sacrifice 
of the particular, to the general intent of the testator.--ib. 
8. Where a legacy is given, generally, without appointing 
the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legacy.— Marr, ex’r vs. McCullough, adm’r......+ 
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9. Legacies, payable after the death of the testator, are ei- 
ther weaned or contingent, and wherc the testator annexes 
time to the payment only, the legacy will be vested, but 
if to the gift itself, it will be contingent.—ib......... . 507 

10. Where it appears from the construction of the w hole will 
that the testator intended the legacy should not vest un- 
til the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,— 
there, the legacy will not be vested upon the maxim, dies 
incertus in testamento conditionem facit.—tb......... 507 

11. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.----ib...... 507 

12. It has often been held, that the gift of a personal legacy, 
to be paid upon a future uncertain ev ent, with the direc- 
tion to pay to the legatee the entire interest acer uing in 
the mean time, sufliciently indicates that it was not the 
testator’s intention to make the legacy conditional.---ib.._ 507 

13. Yet it has been said, that a legacy payable at a future 
time, will not vest where less than the whole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy 1 is giv- 
en out of real estate.----ib....- cece cece cee eee eens 507 

14. But, if from a view of the whole will, it appear that the 
testator intended to make the interest a subject of bequest 
until a future period, and the principal was then, for the 
first time to be taken out from the residuum of the es- 
tate, and paid to the legatee, the legacy does not vest,---- 
the gift of the interest and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.---ib. ....... St aswseocesens 507 

15. Secus, Where no intention can be gathered from the 
will, to countervail the legal inference that the gift of 
the interest vests the prineipal.--ib........+e6. joceee OB 

16. Where the corpus of a legacy was given to the execu- 
tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 
tee, immediately on the death of the testator.-—ib...... . 508 

17. And an administrator does not occupy a more favorable 
position, in regard to the payment of a Jegacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can- 
not therefore be allowed to urge an objection to the pay- 
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ment to the intestate while living, which would not have 

been available, if made by the intestate himself.---ib.... 508 
18. So, where a legatee, in his life-time, had received the 

full amount of such a legacy, the discretion of the exe- 

cutor exercised in the payment, can not be impeached by 

the personal representative of the legatee.---ib......... 508 








